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ABSTRACT

An important part of the history of representation is the ongoing struggle
between those who argue for representation of persons and those who argue
for representation of interests. In the U.S, as in most democracies, the
principles of representation embedded in both the federal Constitution (the
“Connecticut compromise”) and in the majority of state constitutions prior to
1962 reflect a compromise between these two concepts of representation, At
stake is whether voters ought to be regarded as faceless and interchangeable
{one person-one vote carried to its most mindless extreme) or, whether, instead
(or, more plausibly, in addition) they should be seen as appropriately distin-
guishable on the basis of key characteristics such as place of residence,
ethnicity, race, or political beliefs or affiliations.

The initial concern of this paper is to review the history of the post-Baker
debate over districting standards. I argue that, in the 1970s and the 1980s, the
focus has been primarily on fair representation of racial and linguistic minori-
ties, as defined by the aim of avoiding “minority vote dilution.” At the same time,
a numerically strict one person-one vote standard has come to be taken for
granted—with the standards for Congress far harsher than those for state and
local redistricting. Moreover, with Bandemer v. Davis, a remarkably ambiguous
1986 decision without a majority decision, the issue of political (i.e., partisan)
fairness has been declared by the Supreme Court to be, in principle, justifiable.
Butasyet, no legislative plan has been held unconstitutional, and the two lower
court cases subsequent to Bandemer suggest that partisan gerrymandering
challenges may be impossible to win.

I conclude my essay with a look at the relevance of U.S. redistricting
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practices and constitutional jurisprudence to the Canadian debate over one
person-one vote. In the debate over representation in the United States, the
pendulum swung away from territorially based representation and toward voter
interchangeability in the 1960s, with Baker v. Carr and subsequent cases.
However, on the one hand, it did not swing nearly as far as toward perfect
equality across districts as some Canadian jurists seem to believe and, on the
other hand, the discontinuity with previous practices created by the emphasis
of the post-Baker Supreme Court decisions on population equality was much
greater than Canadian jurists seem to recognize. Indeed, the parallels between
U.S.and Canadian redistricting practices in the early history of these countries
are far greater than recent Canadian court cases have recognized. Also, as we
look to the future, given the language of the Charter of Rights,we can anticipate
Canadian courts confronting the same types of challenges to boundary redistri-
butions as U.S. courts have seen in the 1970s and 1980s based on the 14th
Amendment—to wit, challenges based on claims of racial, linguistic, and partisan
vote dilution. In the U.S.,, many of those challenges have been successful,
especially challenges to at-large elections at the local level.

Types of Vote Dilution

Roughly speaking, we can divide voting rights litigation into two types: the first
has to do with issues directly concerning the right to vote (e.g., barriers to
registration or practices of voter intimidation); the second has to do with
broader questions that fall under the rubric of what is commonly called “vote
dilution.” Vote dilution has been defined as the minimizing or cancelling out of
the voting strength of a given group through practices such as submergence in
multimember districts or by practices of electoral gerrymandering that unduly
fragment or unnecessarily concentrate that group’s voting strength.' In the
United States, issues of the first type often arise under the 15th Amendment;
issues of the second type customarily are brought under the 14th Amendment’s
“equal protection” clause.

In the United States, most of the legal issues dealing with denial of access
to the ballot have long since been resolved, so we shall focus on vote-dilution
cases, where there remain important controversies, especially with respect to
defining and measuring partisan gerrymandering.” For purposes of discussion,
and because there are important differences that make the tripartite distinction
a sensible one, we may usefully divide recent vote-dilution litigation into three
major subareas: one person-one vote issues, issues having to do with racial vote
dilution, and issues having to do with partisan vote dilution.

I will characterize an area of law as mature if there are few outstanding
legal issues (and these mostly minor ones). [ will characterize case law as
mechanical to the extent that the determination of which party will prevail can
be determined more or less routinely by the application of a well-defined
algorithm to a set of objectively definable case characteristics. One index of the
maturity and mechanicity of an area of the law is a lopsided pattern of victories
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and defeats in the cases that are brought. When the case law is both clear and
relatively mechanical, almost all challenges that are brought will be successful,
since cases likely to be unsuccessful will be screened out in advance. The only
exceptions will be cases seeking to extend the frontiers of the case law and
mistakes. Nonetheless, even in mature areas of the case law, until issues of
operationalization of standards have been fully resolved, there may be a great
deal of disputation. Moreover, if the stakes are high, litigants who can project
near-certain defeat have an incentive to be ingenious in trying to find ways to
recast the case law or “interpret away” case facts that, on their face, appear to
be irredeemably damaging.

One Person-One Vote: From Reynolds v. Sims fo Karcher v. Daggett,
The Mechanistic Jurisprudence of Simple-minded Quantitativism

In the United States, the original impetus for federal courts to involve
themselves with reapportionment was what has been called the “silent gerry-
mander,” i.e., the failure of states to redraw legislative and/or congressional
district lines when new census data became available. In the early and middle
part of this century, the decision not to reapportion was used as a means to
maintain rural dominance of state legislatures in the face of dramatic popula-
tion growth in the nation’s urban areas. Baker v. Carr® held that the failure to
periodically reapportion gave rise to a violation of the 14th Amendment's equal
protection clause. However, subsequent cases held that periodic reapportion-
ment was not sufficient; equal protection (and the constitutional provisions
specifying population-based apportionment of Congress) also required that
attention be paid to the degree of population equality. Beginning with Reynolds
v. Sims," the United States Supreme Court considered when deviations from
strict population equality would exceed permissible limits. In Reynolds, the
Court was very reluctant to set any strict numerical threshold; rather it
identified a variety of factors that a jurisdiction might use to legitimate
population deviations. “A state may legitimately desire to maintain the integrity
of various political subdivisions, insofar as possible, and provide for compact
districts of contiguous territory, in designing a legislative apportionment
scheme ... Indiscriminate districting, without any regard for political subdivi-
sion or natural or historical boundary lines, may be little more than an open
invitation to partisan gerrymandering. .. [But] the overriding objective must
be substantial equality among the various districts. .. [D]ivergences from a
strict population standard . . . based on legitimate considerations incident to the
effectuation of a rational state policy ... are constitutionally permissible with
respect to the apportionment of seats in either or both of the two houses of a
bicameral state legislature.”” However, in subsequent cases, each of these
reasons (e.g., maintenance of the integrity of county borders) was held to be
inadequate to justify more than minimal population deviation.

The evolving one person-one vote standard drew on statistical concepts
such as total deviation” introduced to the courts in the form of expert witness
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testimony by social scientists. Over the course of three decades of redistricting
litigation beginning with Reynolds, the Supreme Court has evolved a dual
standard for legislative and congressional cases. For Congress, deviations were
to be as low as “practicable”; for state legislative redistricting,’ total population
deviations below 10% were held to be “prima facie constitutional,” but, except
for the aberrant decision in Brown v. Thompson, no total deviation above 16.4%
has ever been accepted by the Supreme Court." Thus, while Reynolds v. Sims
invited courts to consider rational state purposes and to balance off competing
interests, subsequent cases developed along the lines of strictly numerical
standards—the very model of mechanical jurisprudence.

Because the basis for deciding one person-one vote challenges is now so
well established in the United States, few jurisdictions draw plans that could
successfully be challenged on one person-one vote grounds, and one person-
one vote challenges occur (as a procedural device to obtain standing) mostly in
jurisdictions that have been unable to agree on a new plan and are being sued
to compel a timely redistricting." Hence, we can certainly characterize one
person-one vote case law in the United States as a mature area of the law.
Indeed, if we look at the one person-one vote case law, we might characterize
this area of vote-dilution case law as well past maturity. In fact, to characterize
itasin an advanced stage of senility would not be far off, That is to say it repeats
itself endlessly and mindlessly with no particular point,” and having largely lost
track of whatever it was that motivated courts to get into the business in the
first place.” The limits on acceptable deviations that have been imposed are far
stricter than what was either foreseen (or advocated) by the early supporters of
Baker v. Carr,™ especially when we look at congressional districting.

Racial Vote Dilution: From White v. Regester fo Thornburg v. Gingles,
From Gestaltism to Number-crunching

The 1970s and 1980s have seen minority vote dilution replace one person-one
vote as the principal basis of redistricting litigation in the United States.
Preliminary evidence from the 1990s suggests that vote-dilution cases will be
even more important than ever before as a result of two important recent
changes in the votingrights case law standard of proof for minority vote
dilution; (1) the shift from the purpose test, required in City of Mobile v.
Bolden,” to the effects-based standard embodied in section 2 of the Voting
Rights Act of 1965 as amended in 1982;"° and (2) the shift from a “totality of
circumstances” approach to proving effects to one based on the three prongs
of Thornburg v. Gingles, enunciated in 1986.

Drawing on the standard of proof outlined in White v. Regester,"” until
1980, when City of Mobile enunciated a purpose test, federal courts had looked
at a number of factors (e.g., lingering effects of past discrimination, racial
campaign appeals, patterns of racially polarized voting, usual absence of
minority success, presence of election methods such as runoffs or unusually
large election districts held to depreciate the likelihood of minority electoral
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