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BERNARD GROFMAN

TESTIMONY FROM SOCIAL SCIENTISTS on the concept of vote dilution
and the elements from which it is made has played a major role in shaping
the way the provisions of the Voting Rights Act of 1965 and its amendments
have been interpreted by courts and by the Department of Justice. The
focus of this chapter is on the role of the expert witness in the evolution
of voting rights case law and on criteria for evaluating such testimony
in the light of conflicts among experts testifying for opposing sides. Initially,
courts looked to the seven factors of what has been called the “totality
of circumstances” test for voting rights violations. Then in Thornburg
v. Gingles (1986) the Supreme Court provided a set of sufficient (and,
in certain contexts, necessary) conditions for when a multimember or at-
large election plan would be held to have diluted minority voting strength
under the strictures of section 2. I pay particular attention to issues of
definition and measurement involving one of the three prongs of the
Thornburg test—whether a pattern of racially polarized voting exists—
which has become the linchpin of many voting rights cases and the subject
of great dispute. As an expert witness for black plaintiffs in Thornburg
v. Gingles, 1 write about these matters from both a professional and a
personal perspective.

Once, the test for the existence of vote dilution rested on factors such
as a history of state-sanctioned discriminatory practices, the existence of
racially polarized voting, the use of electoral practices that enhanced the
opportunity for discrimination against a minority group, the exclusion
of minorities from any slating process, lingering effects of past discrim-

This research was partially supported by NSF grant SES 88-09392 to Chandler Davidson
and me and draws on earlier work supported by NSF grant SES 81-07754, as well as on
my testimony in numerous voting rights cases in the past decade, including Gingles v.
Edmisten, 590 F.Supp. 345 (ED.N.C. 1984), heard sub nom Thomburg v. Gingles 478
U.S. 30 (1986). Part of this paper is an update of material contained in Grofman, Migalski,
and Noviello 1985. I am indebted to many helpful conversations with attorneys and other
expert witnesses over the years. Bibliographic assistance on this paper was provided by
Dorothy Gormick. The original inspiration was Cotrell 1981, and have especially benefited
from the discussion of racial bloc voting in McCrary 1990.
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ination that may have affected the ability of minorities to participate
effectively in the political process, the presence of racial campaign appeals,
and the record of minority electoral success.” These factors, generally
referred to as Zimmer factors, were the basis of the constitutional test
for vote dilution used by lower courts from 1973 when, in White v,
Regester, the Supreme Court first struck down a multimember district
plan as an unconstitutional denial of equal protection, until 1980 when,
in City of Mobile v. Bolden, the Court imposed a requirement that
discriminatory purpose be shown.? After the extension of the Voting
Rights Act in 1982, the seven totality of circumstances factors formed
the basis of virtually all court decisions under the amended section 2
language, until in 1986 the Supreme Court in Thornburg v. Gingles
provided a new and simplified three-pronged test. Even after Thornburg
the factors of the totality of circumstances test that were not incorporated
into the three prongs of the Thornburg test remained of some subsidiary
importance.

With respect to establishing these factors, the testimony of social scientists
has been indispensable. In vote dilution cases, experts for opposing sides
have squared off against one another, sometimes one on one, sometimes
in conflicts resembling tag-team wrestling on late-night television.® In
some voting rights cases, the outcome of the litigation has been decided
largely by the credibility of expert witness testimony as to the factors in
the totality of circumstances or Thornburg tests. However, most of the
disputes among experts have dealt with only one of the seven factors
listed above, measurement of racially polarized voting. Assessing the
extent of racially polarized voting is arguably now the most important
of the empirical questions investigated in the course of an inquiry into
vote dilution, at least in the context of challenges to multimember or at-
large elections.*

1. See the discussion in Grofman, Migalski, and Noviello 1985; McDonald in this
volume,

2. Before 1982, the factors were derived from Zimmer v. McKeithen, 485 F.2d 1297
(sth Cir. 1973) (en banc) aff'd on other grounds sub nom East Carroll Parish School Board
V. Marshall, 424 U.S. 636 (1976); see also White v. Regester, 412 U.S. 766 (1973); City
of Mobile v. Bolden, 246 U.S. 55 (1980), remanded,

3. Asin Garzav. Los Angeles County Board of Supervisors (D. Cal. 1990), 90 C.D.O.S.
8138 (9th Cir. 1990), cert. denied January 1990.

4. Courts have generally used “racial bloc voting” synonymously with “racially po-
larized voting,” I will do so here. Testimony by historians as to discriminatory purpose
underlying a statute or plan has also played an important role in voting rights litigation.
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Although racially polarized voting was not mentioned in either White
v. Regester or Zimmer v. McKeithen, by the mid-1970s it was an important
evidentiary element in challenges to at-large elections and other districting
schemes based on the Fourteenth Amendment.® Moreover, in Beer v.
United States, the 1976 case that developed the nonretrogression test
applied to cases arising under section § of the Voting Rights Act, the
Supreme Court projected outcomes in a proposed plan based on the
assumption that voting was racially polarized, where that term was used
synonymously with whites voting for white candidates and blacks voting
for black candidates.® Indeed, even before White v. Regester, testimony
about racially polarized voting played a prominent role in some vote
dilution cases before lower courts.”

Although a Senate report in 1982 treated racially polarized voting as
only one of the seven primary factors that could be used to prove vote
dilution, with no single factor or even any particular combination of
factors being either necessary or sufficient to prove a violation, in a
number of cases alleging racial gerrymandering or submergence of minority
voting strength brought under the new 1982 language of section 2 of the
act, proof of racially polarized voting was assigned much greater weight
than other factors.® For example, in United States v. Marengo County

For example, it is often forgotten that, after City of Mobile v. Bolden, the lower court’s
reconsideration of the case on remand led it to find intentional vote dilution even though
essentially no blacks were voting at the time the at-large plan was adopted. But historical
evidence showed that the plan’s proponents saw its at-large election feature as a safeguard
against a later time when blacks might possess an effective franchise. Although the section
2 effects standard has minimized the importance of a showing of intentional discrimination,
evidence about intent is still put forward by plaintiffs in a number of cases. Indeed, in
Garza v. Los Angeles County Board of Supervisors, a historian gave extensive testimony
showing a pattern of discrimination against Hispanics by reconstructing four decades of
evidence about the redistricting options that were chosen as compared to those that were
rejected. Basing its decision on this testimony, the district court found discriminatory
purpose as well as discriminatory effects of racial gerrymandering,

5. See Lipscomb v. Wise, 399 F.Supp. 782 (N.D. Texas 1975); Wallace v. House, 515
F.2d 619 (sth Cir. 1975); Kirksey v. Board of Supervisors of Hinds County, 554 F.2d 139
(1977). See also other references in McCrary rgg9o.

6. Beer v. United States, 42.5 U.S. 130 at 142 (1976).

7. For example, in City of Petersburg v. United States, a 1972 annexation case, the
district court found ““a dramatic polarization of the races in Petersburg with respect to
voting” and presented a chart showing votes for white and black city council candidates
in the heavily white and heavily black areas of the city (354 F.Supp. 1021 at to25-26).

8. Senate 1982b.
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Commissioners racially polarized voting was identified as “the keystone
of a dilution case.” But the apogee of the importance of considerations
of racial vote dilution was yet to come.

In Thornburg v. Gingles (1986) the Supreme Court identified a requisite
level of racial bloc voting as one of the basic factors under the 1982
language of section 2 for proving minority vote dilution in an at-large
or multimember district system. According to Justice William Brennan,
who delivered the opinion of the Court, “The purpose of inquiring into
the existence of racially polarized voting is twofold: to ascertain whether
minority group members constitute a politically cohesive unit and to
determine whether whites vote sufficiently as a bloc usually to defeat the
minority’s preferred candidates.” Each of these two inquiries forms one
of the elements of what has come to be called the Thornburg three-
pronged test. The third key element of proof in the Thornburg section
2 test is the requirement that the minority group be shown to be “sufficiently
large and geographically compact to constitute a majority in a single-
member district.”?

Thornburg is a landmark case that continues to define how the 1982
amended language of section 2 of the act is to be interpreted. The Supreme
Court has so far refused to hear cases disputing the proper interpretation
of the Thornburg three-pronged test that have been brought to it on
appeal. The Thornburg test has affected the outcomes of scores of voting
rights cases. Virtually all challenges to election practices as racially
discriminatory are now brought under either section 2 or section § of
the act. The chief purpose of this chapter is to analyze from the perspective
of social science the dispute over the issues involved in making the concept
of vote dilution usable; it focuses on the elements of the Thornburg test,
especially racially polarized voting.

Factors Relevant to the Totality of Circumstances Test

The seven typical factors that may be used to establish a violation of
section 2 that were identified in the 1982 Senate report are listed below.!!
Factor 1. The extent of any history of official discrimination in the

9. United States v. Marengo County Commissioners, 731 F.2d 1546 (11th Cir. 1984).

10. Thornburg v. Gingles, 478 U.S. 30 at 56, 50 (1986). Heard in the lower court sub
nom Gingles v. Edmisten, 590 F.Supp. 345 (1984), aff'd in part rev in part sub nom,
Thornburg v. Gingles.

11. Senate x982b, 28—29. The report identifies two additional factors that in some
cases have had probative value: “whether there is a significant lack of responsiveness on
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state or political subdivision that touched the right of the members of
the minority group to register, to vote, or otherwise to participate in the
democratic process.

Factor 2. The extent to which voting in the elections of the state or
political subdivision is racially polarized.

Factor 3. The extent to which the state or political subdivision has
used unusually large election districts, majority vote requirements, anti-
single-shot provisions, or other voting practices or procedures that may
enhance the opportunity for discrimination against the minority group.

Factor 4. The extent to which, if there is candidate slating, the members
of the minority group have been denied access to that process.

Factor 5. The extent to which members of the minority group in the
state or political subdivision bear the effects of discrimination in education,
employment, health, and other matters that hinder their ability to partic-
ipate effectively in the political process.

Factor 6. The extent to which political campaigns have been charac-
terized by overt or subtle racial appeals.

Factor 7. The extent to which members of the minority group have
been elected to public office in the jurisdiction.

I now turn to proposed operationalizations of five of the seven factors
in the totality of circumstances test. Discussion of two of the seven—
factor 2, the extent of racially polarized voting, and factor 7, the extent
of minority electoral success—1 reserve until later, when I analyze the
Thornburg three-pronged test of which they are an integral part.

At minimum, as I have argued elsewhere, there are four criteria that
any particular concept must satisfy if it is to be of use to courts.!2

—The definition of variables must be unambiguously operationaliz-
able in an objective fashion.

—The necessary data can be generated within the time frame

the part of elected officials to the particularized needs of the members of the minority
group,” and “whether the policy underlying the state or political subdivision’s use of such
voting qualification, prerequisite to voting, or standard, practice or procedure is tenuous.”
But the report makes clear that “unresponsiveness is not an essential part of plaintiff’s
case” and that “even a consistently applied practice premised on a racially neutral policy
would not negate a plaintiff’s showing through other factors that the challenged practice
denies minorities fair access to the process” (127, notes rx6, 117). I shall neglect these
factors in my discussion because they seem to have had little practical importance in any
of the section 2 litigation since the 1982 amendments.
12. Grofman, Migalski, and Noviello 1985, 201, with a slight change in wording.
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of a court case and without imposing unreasonable burdens on the liti-
gants,

—The definitions and their operationalization can be explained clearly
and simply to lawyers.

—There is a prima facie link between terms as defined by the social
scientist and the ways in which statutory or constitutional language has
been (or might reasonably be) interpreted by the courts.

For each of the five factors discussed below I provide information
bearing on how well the proposed operationalization fares under each
of the first three criteria of the above test. Since all are factors identified
by the Senate report as directly relevant to determining compliance with
section 2 of the Voting Rights Act, and the operationalizations described
below are based in large part on what types of evidence courts have found
persuasive, we may take for granted that the fourth criterion above is
satisfied.

Of course, the four criteria for evaluating operationalizations of the
social science concepts 1 have identified are far from the whole story.
Even for a concept to which social science expertise is clearly legally
applicable, when one looks at what social scientists actually rely on to
reach their conclusions, one must still distinguish good social science
from sloppy social science.® Also, for some concepts there may be
alternative plausible operationalizations, choice among which has important
substantive implications. Nonetheless, for each of the various factors that
courts and expert witnesses have proposed or relied on in evaluating
compliance with the Voting Rights Act of 1965 as amended, asking
whether that factor can be operationalized in a way that satisfies the
above four criteria is a useful beginning.

Factor 1. History of Official Discrimination

Proving a history of official discrimination is in most cases not difficult.
The social science expertise that is most relevant is, of course, that of the
historian. In most southern states a statewide history of official discrim-
ination against blacks can readily be established from standard sources
by any competent historian; the same is true in the Southwest for Hispan-

13. One must also distinguish honest social science from the performance of hired guns
who deliberately distort their testimony in the interests of the side on which they are
testifying.







