NOTICE - Warning Concerning Copyright Restrictions.

The copyright law of the United States (Title 17, United States Code) governs the
making of photocopies or other reproductions of copyrighted material.

Under certain conditions specified in the law, libraries and archives are authorized
to furnish a photocopy or other reproduction. One of these specified conditions is
that the photocopy or reproduction is not to be “used for any purpose other than
private study, scholarship, or research.” If a user makes a request for, or later uses,

a photocopy or reproduction for purposes in excess of “fair use,” that user may be
liable for copyright infringement.

This institution reserves the right to refuse to accept a copying order if, in its
judgment, fulfillment of the order would involve violation of Copyright Law.



KK
Y904
Pes
1930

Political Gerrymandering
and the Courts

edited by

Bernard Grofman
University of California, Irvine

AGATHON PRESS
New York




Toward a Coherent Theory of
Gerrymandering: Bandemer
and Thornburg

Bernard Grofman

In Bandemer v. Davis, 603 F. Supp. 1479 (1984), a three-}udge fed eral -
panel held that partisan gerrymandering did present a justiciable -
claim and that the 1982 House and Senate plans for the Indiana leg-
islature were unconstitutional partisan gerrymanders. In particular,.
the District Court found that “the district lines were drawn with the -
discriminatory intent to ‘maximize the voting strength’ of the majo
Republican party and ‘to minimize the strength’ of the Democra
party”’ (p. 1492, references omitted). On appeal, the Supreme Cot
in Davis v. Bandemer, 106 S. Ct. 2797, U.S. (1986). agre
(6-3) with the lower court that partisan gerrymandering claims
justiciable, but reversed (7-2) the lower court’s findings that Indi
legislative plans were unlawful. There are four central issues tha
paper will discuss.

First, how is it that the Supreme Court could, for the first time ,
partisan political gerrymandering to be unconstitutional,! and.y
reject the seemingly overwhelming evidence for intentional part
gerrymandering that the federal district court in Bandemer used as
basis for its finding that the Indiana legislative plans constituted
permlsmble political gerrymandering? In partlcular, what facts were -
either missing or inadequately demonstrated in the factual record in.
Bandemer v. Davis for which the Supreme Court will require evidence
if a finding of unconstitutional partisan gerrymandering is to be sus- -
tained?

Second, does the Supreme Court plurality opinion in Bandemer offer
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“clear and manageable standards” for determining what constitutes
an unconstitutional partisan gerrymander? If it does not, is it in fact
possible to draft such standards or, as critics of the opinion have
asserted (e.g., Cain, 1985a), is political gerrymandering such a slip-
pery concept that no tractable criteria for judicial decision making can
ever be found? Also, are there differences in the appropriate gerry-
mandering tests for congressional redistricting as compared to state
legislative redistricting?

Third, insofar as the Supreme Court did in Bandemer set a threshold
test for when political gerrymandering rises to the level of a consti-
tutional violation, is that threshold test so high that no partisan ger-
rymander involving a major political party, no matter how egregious,
could ever meet the test, that is, is the Bandemer opinion really a dead
letter?? If the Bandemer opinion is not a dead letter, what are its prac-
tical implications? In particular, how many existing state legislative
and congressional districting plans are likely to be affected by the
decision, and what are the long-run implications for changes in the
way redistricting will be done in the 1990s and thereafter?

Fourth, what is the relationship between tests for racial vote dilution
and those for partisan vote dilution (partisan gerrymandering)? More
generally, if we look to the two now leading opinions in each area, both
of which were decided on the same day—Bandemer and Thornburg v.
Gingles, a successful Section 2 Voting Rights Act challenge to state
legislative districts in a number of North Carolina counties—can we
construct from these opinions a coherent theory of what constitutes
““fair and effective representation” (Reynolds v. Sims, 377 U.S. 533, pp.
565-566 (1964))? I summarize my views on these questions as follows.

First, in a nutshell, the reasons that the Supreme Court failed to
strike down the Indiana plans are that (1) for the Indiana Senate there
was essentially no evidence of gerrymandering effects, and (2) even
for the seemingly egregious House plan, there was no evidence at
trial accepted as credible by the district court that the observed skew-
ness in results was anything other than an idiosyncratic result of a
single election. Also relevant may have been the fact that in both
House and Senate the minority party gained seats after the redistrict-
ing (six seats in the House, and three in the Senate).

Second, there is a clear and manageable standard in Davis v. Ban-
demer—one offered in the plurality opinion. Under it, for partisan
gerrymandering to be unlawful, it must be (1) intentional, (2) severe,
and (3) predictably nontransient in its effects.

Third, Bandemer is far from a dead letter. It was almost entirely the
gaps in the evidentiary record that led the Supreme Court plurality to
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uphold the Indiana plans. Had the necessary evidence in the record
been present, the Supreme Court could have corrected the lower
court as to the appropriate constitutional test for political gerryman-
dering and then reaffirmed its conclusion. The Supreme Court plu-
rality in Bandemer was walking a tightrope. It wanted to set standards
high enough to strongly discourage frivolous suits but low enough so
that the most egregious partisan gerrymanders could be overturned
by the courts. In my view the Supreme Court has succeeded admi-
rably in that balancing act.

I believe that the practical implications of Davis v. Bandemer have
been exaggerated by both proponents and opponents of the decision.
By rejecting the over-broad test of the district court majority, and
replacing it with the three-pronged test identified above, the Supreme
Court has narrowed the scope of plausible gerrymandering chal-
lenges to those that are the most egregious. Since most state legisla-
tive redistricting and congressional plans are bipartisan “sweetheart
deals” which appear exempt from attack under Bandemer, few such
plans are likely to be rejected (see Mann, 1987), although at-large state
or local elections where partisan submergence is at issue may well
come under successful challenge.

Fourth, there is a direct connection between the test for racial vote
dilution enunciated in Thornburg v. Gingles and that for partisan ger-
rymandering enunciated in Davis v. Bandemer. That connection draws
on the parallels between the predictability of partisan voting patterns
on the one hand, and the predictability of levels of racial bloc voting
on the other. However, the particular threshold showing required in
political gerrymandering cases is derived from the special character-
istics of partisan as opposed to racial gerrymandering. In particular,
unlike racial identity, partisan affiliation may be mutable. Also, re-
districting is inherently a political process. The effect showing in par-
tisan gerrymandering will not be identical to that in racial vote dilu-
tion cases, and in some ways it will be stronger (in particular, dilution
must be severe).

THE EVIDENCE FOR GERRYMANDERING IN INDIANA

In Bandemer v. Davis, Democratic plaintiffs alleged (p. 1482) that plans
adapted for the Indiana House and the Indiana Senate in 1982 were
intentional partisan gerrymanders that “discriminated against Indiana
Democrats” in violation of the Fourteenth Amendment guarantee of
equal protection. In the companion case, Indiana Branches of the NAACP
v. Orr (603 F. Supp. 1479 (1984)), black plaintiffs alleged (Bandemer, p.







