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THIS ESSAY IS INTENDED as an empirical comple-
ment to Grofman (2006). That essay considered

the evolution of the non-retrogression standard used
in Section 5 of the Voting Rights Act (VRA), and
proposed a new and very specific three-part opera-
tionalization of what I took to be the majority views
in the Supreme Court’s 2003 decision in Georgia v.
Ashcroft on the meaning of “retrogression.” Here, I
show the kind of expert witness testimony that could
have been presented in the D.C. district court had
the Supreme Court remand of the 2001 Georgia Sen-
ate plan gone to trial—an event that never happened
because it was mooted by the decision in Larios v.
Cox (D. Ga., 2004) to invalidate the Georgia leg-
islative plans on grounds of violations of “one per-
son, one vote.” Contrary to what appears to be the

expectations of the Supreme Court majority, I argue
that the 2001 Georgia Senate plan, even had it sat-
isfied one person, one vote scrutiny, would not nec-
essarily have passed muster under the new Section
5 retrogression test set forth by the Court majority
in Georgia v. Ashcroft. Even looking only at retro-
gression in minority influence, I find the State of
Georgia’s defense of the 2001 plan as non-retro-
gressive to be flawed. Nonetheless, I view the out-
come of a remand trial as “too close to call.” It
would have depended upon the persuasiveness of at-
torneys and experts, and on a handful of key factual
issues about whose resolution I can now only spec-
ulate given the limitations of the empirical evidence
from the public record I had available to me while
writing this essay. In any case, regardless of what
legal standard may ultimately be adopted, the flow
chart model offered in this article (taken from Grof-
man, 2006), with its enumeration of a carefully se-
quenced set of factual questions that need to be an-
swered, offers a powerful tool to assist courts to
make best use of expert witness testimony to deter-
mine compliance with the VRA, and illustrates how
this standard can be empirically implemented with
real world data. And, perhaps even more impor-
tantly, it provides a roadmap to think sensibly about
the complicated question of minority political in-
fluence which is germane well beyond the litigation
context. 

INTRODUCTION

In Georgia v. Ashcroft, 539 U.S. 461 (2003), a
Section 5 Voting Rights Act challenge to the State
Senate redistricting plan in the State of Georgia, the
Supreme Court majority substantially recast the
standards for Department of Justice (DOJ) Section
5 preclearance decisions under the Voting Rights
Act of 1965. It permitted a jurisdiction to choose to
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have its preclearance review conducted either under
the test most commonly used by courts after Beer
v. U.S., 425 U.S. 130 (1976), a diminution in the
number of districts in which minorities had a real-
istic opportunity to “elect candidates of choice,” or
under a more comprehensive—but far harder to op-
erationalize—legal standard prohibiting reduction
in overall “minority influence.” 

The Supreme Court majority clearly was of the
view that under the legal interpretation of the Sec-
tion 5 test laid down in Georgia v. Ashcroft, the
State of Georgia had a strong (and perhaps even
compelling) argument that its plan was non-retro-
gressive. This belief has been echoed by various
scholars, even those who found the Court’s new le-
gal test less than compelling (see discussion in Kar-
lan, 2004). For a number of reasons, however, I am,
highly skeptical about this claim.

First, the notion that the State of Georgia had a
winning defense against claimed retrogression in its
2001 Senate plan was based almost entirely on the
limited evidence in the initial trial record. This
record is especially sparse when looked at in terms
of expert witness testimony. Georgia relied heavily
on the statistical analyses of its expert witness, Pro-
fessor David Epstein, in support of the claim that
districts with less than a black voting age popula-
tion majority would, nonetheless, be able to elect
candidates of choice. But Epstein’s testimony was
largely discredited by the criticisms brought against
it by Professor Jonathan Katz, who was a witness
for the defendant-intervenors. On the other hand,
Professor Richard Engstrom, the Department of Jus-
tice’s chief expert, presented testimony only about
racial polarization, and confined his testimony to the
three districts (2, 12, and 26) that were objected to
by DOJ; defendant-intervenors presented no expert
witness testimony on matters other than rebuttal to
the work of Epstein. 

Although the remand trial of Georgia v. Ashcroft
never took place, based on the preliminary filings
in the case, we can make some judgments about
what the trial record in that court would have looked
like. First, had a remand trial taken place, the par-
ties would have done a better job in assisting the
court. Second, a court cannot decide on the basis of
facts that are not brought before it. Had the remand
taken place, the record was almost certain to have
been opened to new evidence, including evidence
about outcomes of the 2002 election, which took
place under a consent plan that was very similar (ex-

cept in a handful of districts) to the 2001 plan pro-
posed by the State of Georgia—evidence I will draw
upon in analyses later in the article. 

In particular, there are three potentially very sig-
nificant facts that are now known, but that could not
have been known at the time of the first Georgia v.
Ashcroft trial at the district court level when the
2001 plan was stuck down:1

(a) There was a net decrease of one in the
number of black representatives in the Geor-
gia Senate after the 2002 election, as compared
to 2000; 

(b) There was a net decrease of two in the
number of Democratic representatives in the
Georgia Senate in 2002 as compared to 2000; 

(c) There was a shift in the allegiances of
four of the thirty Democratic senators elected
in 2002, leading to a change in partisan con-
trol of the Georgia Senate (from 30 Demo-
cratic senators and 26 Republican senators, to
the exact opposite proportions). 

In addition, there is one other potentially very im-
portant addition to the information that the district
court in D. C. would have had to work within a re-
mand trial that may help us how to understand the
legal test laid down in Georgia v. Ashcroft might
have been implemented. 

(d) In response to a request from the dis-
trict court, the State of Georgia identified the
seventeen districts in the 2001 plan that it
claimed to be minority influence districts.
These were the seventeen districts in the plan
that fell within the 25–50% black voting age
population range. 

This new and potentially highly relevant infor-
mation, along with more detailed analyses of pre -
viously available data in the light of the new
 retrogression standard, could have led the district
court to a quite different perspective on the effect
of the 2001 Georgia Senate plan on overall 
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minority influence in the Georgia Senate than con-
clusions based on what could be gleaned from the
very limited evidence bearing on minority influence
in the initial trial court record.

Second, and relatedly, while there are various as-
sertions in the opinions in Georgia v. Ashcroft
about what is meant by minority influence, there
had never been a trial focusing on that question. In
the Georgia v. Ashcroft litigation that actually took
place, essentially no evidence was presented on the
specific topic of minority influence. In terms of ex-
pert witness testimony, the case was litigated un-
der the Beer test. In a remand trial the Court would
have heard both expert witness and first-hand tes-
timony about the degree of minority influence in
the Georgia legislature, encouraging a very fact-
specific analysis. For example in such an analysis,
the notion that there is some magic number such
that a minority population in excess of that number
automatically guarantees that minorities will be in-
fluential on the representative from that district
would have been strongly rebutted (see discussion
in Grofman, 2006). 

Third, alternative ways to think sensibly about
minority influence, both at the level of individual
districts and in the legislature as a whole, would
have been presented, including the approach laid out
in Grofman (2006) and applied—as best as can be
done with the facts publicly available—in this es-
say. 

The primary goals of this essay are two-fold. 
First, I wish to consider an interesting counter-

factual. What would have happened had the D.C.
court considered the Section 5 challenge to the
Georgia Senate plan under the dual option “influ-
ence or electability” standard laid down in Georgia
v. Ashcroft? The 2003 Supreme Court decision re-
manded the case back to the District Court for the
District of Columbia for further proceedings con-
sistent with the opinion, and a remand trial date had
been tentatively set for May 2004. But that remand
trial never took place because it was mooted by the
decisions in Larios v. Cox (D. Ga., 2004), which in-
validated the 2002 Georgia legislative plans on
grounds of violations of “one person, one vote,” and
then drew its own plans when the State of Georgia
failed to act in a timely fashion.

Second, I wish to revisit more broadly the issue
of how to measure minority influence in a way that
is relevant to voting rights questions from legal,
philosophical, and political perspectives, with the

advantage of speaking not in the abstract but with
real world evidence in front of us. I propose to do
this by conducting a searching inquiry into expected
overall minority influence in the Georgia 2001 State
Senate plan as compared to the benchmark 1997
plan—to the extent I can with the evidence avail-
able from the public record. 

In the next section I lay out the basics of the three-
pronged test for retrogression proposed in Grofman
(2006) that was intended to operationalize Justice
O’Connor’s views in a way that made them
amenable to the presentation of expert witness tes-
timony. In the succeeding section, I apply that test
to the Georgia Senate data. 

Until the 2006 extension of the Voting Rights
Act, whose revised language sought to return Sec-
tion 5 case law on retrogression to the standards in
use after Beer, Georgia v. Ashcroft appeared to be
in line to become the most important voting rights
case of the 2000s. Now it might appear that it has
been relegated to the scrap heap of history by what
is commonly called the “Georgia v. Ashcroft fix”
found in the new 2006 language of Section 5
(Canon, 2008). However, I am not so sanguine. The
objections to constitutionally enshrined rights to
minority representation in terms of opportunity to
elect minority candidates of choice will not go away
that easily, nor will the idea that there is a virtually
inevitable tradeoff between minority influence and
descriptive representation—an idea that has strong
advocates within academia (see e.g., the debates
among Grofman, Griffin, and Glazer, 1992; Epstein
and O’Halloran, 1999; Lublin and Voss, 2003;
Shotts, 2003a,b; and Lublin, Brunell, Grofman, and
Handley, 2009), and that can serve to justify the
notion that legislatures who claim to be pursuing
the former at the expense of the latter may be help-
ing rather than harming minority interests (cf.
Canon, 2008). In my view, regardless of the lan-
guage of the recent Voting Rights Act extension,
the issue of minority influence is simply not likely
to go away. Looking in factual terms at the 2001
Georgia Senate plan in terms of minority influence
allows us insights that will be helpful in thinking
about the Section 5 compliance issues (and Section
2 issues as well) that may arise in the next round
of redistricting. 

In particular, regardless of the eventual legal
weight to be given the majority opinion in Georgia
v. Ashcroft in the light of the new language of the
2006 extension of the VRA (perhaps reversing the
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Georgia v. Ashcroft standard and returning to Beer),
the flow chart model offered in this article (and in
Grofman 2006), with its enumeration of a carefully
sequenced set of factual questions that need to be
answered, offers a powerful tool to assist courts to
make best use of expert witness testimony to deter-
mine compliance with the VRA. In this context, I
would emphasize that we must distinguish two dis-
tinctive aspects of the discussion that follows: on
the one hand, we have a set of questions that need
to be answered to evaluate the factual evidence for
or against retrogression; on the other hand, we have
assertions about the legal standard to be used in ag-
gregating those answers into a judgment about the
presence or absence of retrogression. As an experi-
enced expert witness my competence is in the first
domain; my claims about the legal standards to be
used to evaluate that evidence simply represents my
best attempt to think through the implications of Jus-
tice O’Connor’s opinion in Georgia v. Ashcroft
when it must be implemented with reference to ac-
tual case facts and is thus much more speculative.
But, regardless of what the eventual legal standard
for retrogression may eventually turn out to be, the
first set of questions described below need to be ad-
dressed vis-à-vis the Beer test for retrogression, and
the second and third sets of questions are ones that
will need to be addressed if claims about minority
influence do become relevant to the legal determi-
nation of retrogression. 

IF THERE HAD BEEN A REMAND TRIAL 

Grofman (2006) provided a three-part “road map”
for understanding how one might operationalize the
Supreme Court’s 2003 Georgia v. Ashcroft standard
for interpreting retrogression in the “effective exer-
cise of the electoral franchise.”2 In this article I show
how most of the analyses proposed in that earlier
article can be done for the 2001 Georgia Senate plan.
After briefly reviewing the key features of the three-
pronged test proposed below for measuring retro-
gression, I consider how the district court might
have evaluated the likely evidentiary record in the
light of that test had there actually been a remand
trial. In doing so, as noted earlier, I incorporate in-
formation about the 2002 election held under a plan
that was virtually identical to the challenged plan
except for three districts which were minimally
changed.

The Grofman (2006) three-pronged approach to
measuring retrogression

As argued in my previous more legally- and con-
ceptually-oriented paper, in general, I see three
(multi-part) empirical questions that are potentially
critical in aiding a court (or the U.S. Department of
Justice) to reach a determination about the compar-
ative effects of benchmark and proposed redistrict-
ing plans on minority influence and in reaching the
ultimate legal judgment about whether or not there
has been retrogression under Section 5. While the
legal weight to be given the answers to these ques-
tions may no longer be what was proposed by Jus-
tice O’Connor (and/or I may be inadvertently mis-
characterizing some elements of the guidelines laid
down by the Supreme Court majority in Georgia v.
Ashcroft), and regardless of the precedential value
of the Georgia v. Ashcroft opinion in the light of
the new Section 5 language, the first part of the dis-
cussion below deals with evidentiary issues that will
arise in any cases where DOJ objects to a plan sub-
ject to Section 5 preclearance under the Beer stan-
dard, while the second and third parts will be highly
relevant only if a “minority influence” defense to a
claim of retrogression is given any legal weight in
future Court decisions. 

The multi-part empirical questions that define this
three-pronged approach are as follows: 

1(a). Is there is a diminution in the number of
minority-control districts, and/or a reduction
of black population in some or all of the other
districts where it might be said that minorities
have a realistic opportunity to elect candidates
of choice?

(1b). If the answer to question 1(a) is yes, can
it be shown that, nonetheless, the number of
minority candidates of choice who can be ex-
pected to be elected is the same or higher in
the proposed plan as in the baseline plan? 

1(c). If the answer to question 1(a) is yes and
the answer to question 1(b) is no, can the ju-
risdiction nonetheless demonstrate that the re-
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duction in the expected success rate of minor-
ity candidates of choice was dictated by de-
mographic changes in the jurisdiction? 

2(a). If the answer to questions 1(a) is yes, and
the answers to questions 1(b) and 1(c) are both
no, can it be shown that the new plan substan-
tially increases the likelihood that the party as-
sociated with minority interests will maintain
(or regain) control of the legislature as com-
pared to what might be expected were the
benchmark plan to be continued? 

2(b). If the answer to question 2(a) is yes, was
the reduction in the number of control and/or
opportunity districts necessitated by the goal of
substantially increasing the probability that the
party associated with minority interests would
maintain (or regain) control of the legislature? 

3(a). If the answer to question 1(a) is yes and
the answers to questions 1(b) and 1(c) are no,
and the answer to either question 2(a) or 2(b)
is no, can it, nonetheless, be shown that the in-
crease in the total number of control plus op-
portunity plus influence districts was large
enough to compensate (in terms of overall mi-
nority influence) for whatever reductions may
have occurred in the number of control districts
and the number of coalition/opportunity dis-
tricts?

3(b). If the answer to question 3(a) is yes, was
the reduction in the number of control and/or
opportunity districts necessitated by the goal of
increasing the number of minority influence
districts? 

These questions make use of the three-fold dis-
tinction used by the Supreme Court majority in
Georgia v. Ashcroft (and elaborated in Grofman,
2006) among 

(a) majority-minority control districts, 

(b) realistic opportunity to elect districts
(where the success of minority candidates of
choice is tied to the existence of a reliable level
of white cross-over voting), and 

(c) simple influence districts. 

The questions also follow the Supreme Court ma-
jority opinion in Georgia v. Ashcroft in distinguish-
ing between two different and potentially legally
valid defenses against a claim of retrogression. 

In one line of defense, prong one of the test, en-
compassing the first two-part question above, the ju-
risdiction would argue that its plan has not decreased
the minority’s realistic opportunity to elect minority
candidates of choice compared to the benchmark
plan. In the other line of defense, prongs two and
three of the test, encompassing the last two sets of
questions above, the jurisdiction would argue that,
even if the court (or DOJ) were to find that its plan
has decreased the minority’s realistic opportunity to
elect minority candidates of choice compared to the
benchmark plan, this fact would not require pre-
clearance denial, because such retrogression was nec-
essary in order to keep overall minority influence at
or above the level found in the benchmark plan. 

Questions two and three represent, however, two
distinct routes through which a claimed gain in over-
all minority influence might be supported. One
looks at the legislature as a whole and examines the
effects of redistricting on whether or not electoral
control of the legislature will be in the hands of
forces associated with minority interests. The other
counts how many individual districts can be ex-
pected to be ones in which minorities have (some
level) of influence. 

Each of these questions is one whose resolution
almost certainly requires testimony from expert wit-
nesses. However, as also noted in Grofman (2006),
even under the Georgia v. Ashcroft standard, courts
(or the DOJ) may not always need to address all
three questions. The set of questions listed above is
constructed in the form of an implicit flowchart, so
that, if the answers to earlier questions are answered
in a particular way, then the deliberations may
stop—either because a finding of non-retrogression
is clear or because, regardless of which possible
valid legal arguments the jurisdiction might choose
to offer in favor of a judgment that its plan should
be declared non-retrogressive, one or more of the
elements necessary to that argument lacks adequate
empirical support. 

Evaluating retrogression in the 2001 Georgia
Senate plan: A look at the evidence 

As noted earlier, my analyses will go beyond re-
examining the evidence that was available at the ini-

MINORITY POLITICAL INFLUENCE 353



tial trial, in that I consider types of evidence that
post-date that trial and which, because they were not
part of the trial record, were not dealt with in the
2003 Supreme Court opinion. In the empirical
analyses of Georgia Senate redistricting I do include
comparison of the 2001 plan with both the 1997
benchmark plan and the 2002 consent plan used for
the 2002 election; comparison of the relationship be-
tween racial demography and election outcomes in
2000 with that in 2002; and consideration of the im-
plications for minority influence of the party-
switching behavior of four white Democratic legis-
lators which occurred after the 2002 election. The
close similarities between the 2001 redistricting
plan proposed by the State of Georgia and the 2002
consent plan allows for inferences to be made about
how the 2001 plan would have operated had it not
been denied preclearance based on the results under
the 2002 consent plan. 

Because of the “flow chart” nature of the three-
pronged test, I will consider the three multi-part
questions in our three-pronged test in the order listed
earlier. 

Prong One: Changes in districts where mi-
norities previously possessed an opportunity to
elect candidates of choice. 

1(a). Is there is a diminution in the number of
minority-control districts, and/or a reduction
of black population in some or all of the other
districts where it might be said that minorities
have a realistic opportunity to elect candidates
of choice?

To begin to determine if there is a case for retro-
gression in realistic opportunity to elect candidates
of choice that even needs to answered, I first need
to identify the number of majority-minority control
districts in the 2001, 2002, and benchmark plans,
and also the changes in black population and vot-
ing age population across plans. 

Majority-minority control districts. To identify
majority-minority control districts, ideally I would
like to be able to classify districts according to the mi-
nority share of the actual voting electorate. Since no
such data were presented at the first trial, absent such
data, I propose to use a minority registration percent-
age of 50% as a prima facie indicator of a minority

“control” district. While most courts have relied on
voting age population (VAP), or citizen voting age
population (CVAP),3 as the legally relevant measure
of minority voting strength except in settings where
there is evidence that past or present discrimination
has suppressed minority political participation, there
are very good reasons to make use of registration data
by race for present purposes if it is available. First, if
you wish to understand minority voting strength, you
must take into account citizenship (especially for His-
panic and other minorities with a high proportion of
non-citizens). But early in the post-census redistrict-
ing season (e.g., Georgia in 2001) CVAP data at the
low levels of census aggregation needed for plan
drawing are simply not yet available from the U.S.
Bureau of the Census (Persily, 2000), and registration
data by race are often the best available general sur-
rogate for CVAP. Second, as I have shown elsewhere
(Grofman and Barreto, 2009), estimation of bloc vot-
ing levels in different racial or ethnic groups is usu-
ally better achieved with citizen voting age popula-
tion, if available, than with simple voting age
population (again, especially for Hispanic and other
minorities with a high proportion of non-citizens). But
registration data by race are even more reliable, and
sign-in data by race are best of all. 4 Third, registra-
tion data reflect socioeconomic differences that can
have a huge impact on the translation of eligible pop-
ulations into actual voting citizens; if we wish to judge
realistic opportunity to elect (or minority influence)5,
knowing the size of actual—rather than potential—
electorates is critical (Brace et al., 1988). 
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Table 1 shows black registration figures in the
1997, 2001, and 2002 plans. (Later in this article, I
also present similar tabular analyses on the basis of
population and voting age population.)

Comparing the three plans, there are thirteen
black control districts in the 1997 baseline, eight in
the 2001 plan, and eleven in the 2002 consent plan.
Because there has been a reduction of five in the
number of seats that, based on registration majori-
ties, could clearly be regarded as ones where mi-
norities had a realistic opportunity to elect candi-
dates of choice from the 1997 benchmark plan to
the 2001 plan, the burden would have been on the
State of Georgia to show that the reductions in mi-

nority population in these five districts that are no
longer majority registration were either de minimis,
necessitated by demographic shifts in the state, or
compensated by the creation of additional “oppor-
tunity to elect” districts. 

However, note that of the five districts whose
changed racial registration composition might sug-
gest the need to investigate consequences for effec-
tive minority representation (Senate districts 2, 12,
22, 26, and 34), only 2, 12, and 26 were challenged
by the DOJ and defendant-intervenors,6 while 22
was challenged only by defendant-intervenors.7 No
party challenged Senate district 34 (which was taken
to be the equivalent of district 44 in the 1997 plan
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TABLE 1.  BLACK REGISTRATION PERCENTAGES IN MAJORITY BLACK GEORGIA STATE SENATE DISTRICTS IN

THE BENCHMARK PLAN, THE 2001 PROPOSED PLAN, AND THE 2002 CONSENT PLAN

Georgia State 1997 Plan-Black 2001 Plan-Black 2002 Plan-Black
Senate District Registration 2000 Registration 2000 Registration 2000

2 62.38 48.42 55.8
10 69.81 63.06 same as 2001 plan
12 52.48 47.46 51.58
15 72.69 50.25 same as 2001 plan
22 64.07 49.44 same as 2001 plan
26 62.79 48.27 54.70
34 34.22 49.50 same as 2001 plan
35 81.00 64.73 same as 2001 plan
36 61.39 58.65 same as 2001 plan
38 75.33 60.38 same as 2001 plan
39 59.46 59.79 same as 2001 plan
43 89.14 63.11 same as 2001 plan
44 53.72 36.28 same as 2001 plan
55 73.07 60.99 same as 2001 plan

6 The three districts to which DOJ objected are the only ma-
jority black registration districts in 1997 that were reduced be-
low 49% black registration under the 2001 plan. Note that I
am merely calling attention to this shared characteristic of the
three districts to which DOJ objected, not claiming that a
diminution from a black registration majority to a registration
percentage under 49% was the sole reason DOJ chose these
districts for objection when it did not object to other districts
experiencing even larger drops in minority percentages. Even
during the trial, the exact reasons for why DOJ objected to 2,
12, and 26 were never clearly laid out. And DOJ remained
silent as to why districts such as 15 and 22 were not objected
to. While there is no way of “proving” this fact, since in the
usual preclearance review DOJ is like a poker player whose
cards remain hidden if the player drops out of the pot, and even
in the trial DOJ presented no evidence directly bearing on this
question, it seems fairly obvious that DOJ did not object to
nine of the districts that it might reasonably have objected to
because it accepted Georgia’s defense of these districts as ones
that remained essentially safe seats for black candidates/
candidates of choice despite their (often substantial) reductions

in black population and black VAP and black registration.
However, to borrow from Winston Churchill (BBC radio
broadcast, Feb. 9, 1941), DOJ preclearance decision making is
“a riddle wrapped in a mystery inside an enigma.” 
7 Defendant-intervenors also objected to District 15. The
 criteria used by the defendant-intervenors in selecting the 
two additional districts to which they objected are not com-
pletely clear, although black registration clearly is playing a
role. While district 22 is the previously black registration dis-
trict with the next lowest black registration percentage in the
2001 plan (just under 49.5%), the previously black majority
seat with the next lowest percentage (Senate 34, at 49.5%
black registration in 2001), had no objection placed to it,
while the district with the next lowest percentage (Senate 15,
at 50.25% black registration in the 2001 plan) was objected
to. A possible reason defendant-intervenors chose this dis-
trict is that, among the six previously black registration ma-
jority districts that had experienced at least a ten percentage
point drop in black registration from 1997 to 2001, this dis-
trict is the one with the lowest black registration figure in the
2001 plan. 



for comparison purposes regarding racial demogra-
phy).8 The district court focused on the changes in
the three districts challenged by both the DOJ and
defendant-intervenors—the only three districts
about which expert witness testimony was presented
at trial—as the main basis for their finding that the
2001 plan was retrogressive as a whole.9 Only those
three districts were redrawn in the consent plan, and
each was restored as a district in which African-
Americans constituted a registration majority (see
Table 1).10

Opportunity to elect districts. We can gain fur-
ther insight into the likely consequences of the 2001
plan for minority opportunity to elect candidates of

choice by looking at changes in black population and
black VAP in the 2001 plan as compared to the 1997
plan. I provide in Table 2 comparisons between the
1997, 2001, and 2002 plans for black population and
black voting age population that parallel those for
black registration previously provided in Table 1.11

Table 3 shows Georgia State Senate districts grouped
according to their black population and black VAP
(breaking the districts down primarily into deciles)12

in the 1997 benchmark plan, the 2001 proposed plan,
and the 2002 consent plan. 

A key point about Table 3 is that, as we move
from the 1997 plan to the 2001 plan, there is a con-
siderable decrease (by five) in the number of dis-
tricts with 60% or higher black VAP.13 Thus, look-
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11 There are fourteen districts listed in Table 2. One district,
#34, shifted from majority black in 1999 to less than majority
black in population under the 2001 plan, while one district, #44,
shifted in the opposite direction. However, Senate district 34
was already a majority black registration district as of 2000 and
the district which “replaces” it, district 44, is actually lower in
black registration. (See discussion above.)
12 For VAP, I provide a further breakdown of the 20–30%
decile category to allow us to report results in terms of dis-
tricts that are 25–50% black in VAP. As noted earlier, dis-
tricts that fall with this range of black VAP have been claimed
by the State of Georgia to be ones in which minority voters
possess influence. For VAP I also show a breakdown of dis-
tricts into the categories of 50–55% and 55–60%, since pay-
ing attention to districts in that category is critical in under-
standing what I believe to be the basis of DOJ’s objection to
the 2001 Senate plan.
13 Table 3 also shows an increase (by one) in the number of
districts with 50% or higher black VAP and a reduction of two
in the number of seats in the 40–50% black VAP category as
we move from the 1997 plan to the 2001 plan.

TABLE 2.  BLACK POPULATION AND VOTING AGE POPULATION PERCENTAGES IN MAJORITY BLACK GEORGIA STATE SENATE

DISTRICTS IN THE BENCHMARK PLAN, THE 2001 PROPOSED PLAN, AND THE 2002 CONSENT PLAN

1997 Plan 2001 Plan 2002 Plan 1997 Plan 2001 Plan 2002 Plan
State Senate % Black POP: % Black POP: % Black POP: % Black VAP: % Black VAP: % Black VAP:
District 2000 census data 2000 census data 2000 census data 2000 census data 2000 census data 2000 census data

2 65.5 55.6 54.5 60.6 50.3 54.7
10 74.5 65.7 same 70.7 64.1 same
12 59.9 54.0 53.4 55.4 50.7 55.0
15 65.7 54.8 same 62.0 50.9 same
22 68.0 55.7 same 63.5 51.5 same
26 67.2 55.4 54.7 62.5 50.8 55.4
34 37.6 54.1 same 34.0 50.5 same
35 78.9 3.7 same 76.0 60.7 same
36 66.3 62.9 same 60.4 56.9 same
38 79.0 64.4 same 76.6 60.3 same
39 59.6 60.9 same 54.7 56.5 same
43 91.0 65.9 same 88.9 62.6 same
44 54.1 39.2 same 49.6 34.7 same
55 76.0 63.6 same 72.4 60.6 same

8 A possible reason this district was not chosen for objection is
that the district no longer had a white incumbent, and thus, ar-
guably, offered minorities a greater chance at electing candi-
dates of choice than was previously the case. (Recall that I am
treating Senate district 34 in the 2001 plan as essentially equiv-
alent to district 44 in the 1997 plan. See further discussion of
this district later in the article.)
9 Of course, the district court was also quite careful to exam-
ine the entire plan in concluding that the State had failed to jus-
tify the apparent diminution in realistic opportunity to elect can-
didates of choice caused by the demographic changes in these
three districts either by explaining it as necessitated by demo-
graphic shifts in the State, or by demonstrating with a prepon-
derance of the evidence that the changes were de minimis, or
by showing that whatever retrogression in minority opportunity
may have occurred in these districts was compensated for by
gains in realistic opportunity to elect elsewhere in the State of
Georgia. (See discussion below.)
10 Note, however, that two of the three redrawn districts were
still left with a much lower black registration proportion than
they had in the 1997 plan (see Table 1).



ing at the substantial decline in the number of dis-
tricts where blacks had a registration majority and
the very substantial drops in voting age black pop-
ulation in a large number of districts, the answer to
question 1(a) is clearly yes. There were districts
where minority control had been eliminated or
where the minority community’s realistic opportu-
nity to elect candidates of choice had been dimin-
ished. Thus, there is a prima facie case for retro-
gression in the 2001 Georgia Senate plan to which
the State of Georgia would have had to respond.

Prong Two: Changes in expected opportunity
to elect candidates of choice.

(1b) If the answer to question 1(a) is yes, can
it be shown that, nonetheless, the number of
minority candidates of choice who can be ex-
pected to be elected is the same or higher in
the proposed plan as in the baseline plan? 

Because the State of Georgia increased the num-
ber of majority black VAP seats in the 2001 plan as
compared to the baseline, from twelve to thirteen,
the State argued at the first trial that it had not merely
maintained but had actually increased the number
of districts in which minorities had a realistic op-
portunity to elect candidates of choice. However,
while the 2001 plan had thirteen black majority VAP
districts, there were already thirteen black registra-
tion districts in the 1997 plan, and the seeming gain
of one new realistic opportunity to elect a seat in
the 2001 plan is actually completely illusory. 

To understand what is going on, observe that dis-
trict 34 in the 2001 plan was marginally reduced in
African-American registration share relative to dis-

trict 44 in the 1997, at the same time as it was mar-
ginally increased in African-American voting age
population proportion as compared to district 44 in
the 1997 plan (compare Table 2 with Table 1). By
focusing only on VAP, the State sought to obfus-
cate the decline in registration in district 34. Since
registration share is a better indicator of realistic op-
portunity to elect than is proportion of the voting
age population in my view,14 the most that the State
of Georgia could reasonably claim on the basis of
the factual data presented in Tables 1, 2, and 3 is
that it had maintained constant at thirteen the num-
ber of districts in which African-Americans might
realistically be expected to elect a candidate of
choice. The claim by the State of Georgia that its
2001 plan increased the number of districts in which
African-Americans might realistically be expected
to elect a candidate of choice from 12 to 13 is sim-
ply not credible. Moreover, as we show in the next
section, the results of the 2002 election also make
it hard to argue that the 2001 plan did not diminish
overall the opportunity of African-American voters
to elect candidates of choice who were themselves
members of the community as well as gaining sup-
port of the community’s voters. 

Representation in terms of ability to elect can-
didates of choice. In this subsection, I focus on rep-
resentation of the African-American community in
terms of its ability to elect candidates of choice. I
investigate the relationship between racial demog-
raphy and the election of African-American candi-
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14 Registration is closer to the variable we really want to know,
namely share of the actual electorate.

TABLE 3A.  NUMBER OF GEORGIA STATE SENATE DISTRICTS

FALLING INTO VARIOUS BLACK POPULATION CATEGORIES

IN THE 1997 BENCHMARK PLAN, THE 2001 PROPOSED PLAN,
AND THE 2002 CONSENT PLAN

1997
BPOP benchmark
categories plan 2001 plan 2002 plan

above 60 % 10 7 7
50 to 60% 3 6 6
40 to 50% 3 3 3
30 to 40% 8 13 11
25 to 30% 3 2 5
20 to 25% 5 3 2
10 to 20% 14 7 8
below 10% 10 15 14

TABLE 3B.  NUMBER OF GEORGIA STATE SENATE DISTRICTS

FALLING INTO VARIOUS BLACK VAP CATEGORIES IN THE

1997 BENCHMARK PLAN, THE 2001 PROPOSED PLAN, 
AND THE 2002 CONSENT PLAN

1997
BVAP benchmark
categories plan 2001 plan 2002 plan

above 60 % 10 5 5
55 to 60% 1 2 4
50 to 55% 1 6 4
40 to 50% 2 0 0
30 to 40% 9 13 12
25 to 30% 2 4 5
20 to 25% 4 4 4
10 to 20% 16 6 5
below 10% 11 16 17



dates. Of course, for legal purposes we are not in-
terested in descriptive representation as such but
rather the ability of the minority community to elect
candidates of choice, requiring a distinction between
members of the minority community who are can-
didates of choice and those who are not. In the Geor-
gia Senate contest, however, since all the black rep-
resentatives elected appear to be candidates of
choice of the African-American community, I need
not pay attention to this important distinction and
can simply count up the number of black candidates
elected in the 1997 and 2002 plans.15 Table 4 shows
victories by African-American candidates in the var-
ious black VAP categories, as well as overall, in the
2000 and 2002 elections.16 Many courts, but not all,
have recognized that, for purposes of vote dilution,
a situation in which a minority community finds it
difficult or impossible to elect candidates of choice
who are themselves members of the minority com-
munity is not one in which one can properly talk
about the minority community having the realistic
opportunity to elect its preferred candidates. A num-
ber of courts judge vote dilution only by examining
contests where at least one candidate is a member
of the given minority community.17

There are three very important points to make
about Table 4.

The first point is that the number of African-
American candidates winning election dropped by
one between the 2000 election (under the 1997 base-
line plan) and the 2002 election (under the 2002 con-
sent plan)—from eleven to ten.18 There were three
black majority VAP districts in the Georgia Senate
that failed to elect a black candidate in the 2002

election: district 12, where the white Democratic in-
cumbent was reelected; district 36, where an His-
panic Democratic candidate narrowly defeated a
black Democratic candidate in a Democratic pri-
mary runoff, and district 22, where the previous
black incumbent was narrowly defeated by a white
Republican in the general election—losing by only
264 votes.19

Taking the election results shown in Table 4 in
conjunction with the data in Tables 1 and 2—data
that demonstrate how all but three of the most heav-
ily black districts in the plan were identical under
the 2001 and 2002 plans—makes it clear that the
best the State of Georgia could hope to argue is that
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15 There is, however, a question as to whether the candidate of
Hispanic background who defeated a black opponent in the
Democratic primary and then went on to win uncontested elec-
tion in Senate district 36 in the 2002 general election was the
candidate of choice of the African-American community in the
Democratic primary and thus should be counted a candidate of
choice despite not being black. I do not have the precinct level
data to answer this question. That, presumably, would have been
an important factual question to be addressed during a remand
trial. 
16 I have not distinguished in this table the districts with be-
tween 50 and 55% black population from those with between
55 and 60% black population. 
17 Many of the key cases dealing with the definition of “can-
didate of choice” are from the early days of the Voting Rights
Act. See Grofman, Handley, and Niemi (1992: 75–81) for a dis-
cussion of some of these early cases.
18 But see footnote 15, supra.
19 See �http://sos.georgia.gov/ELECTIONS/election_results/
2002_1105/senate.htm�. On the other hand, district 34, a black
majority VAP seat which did not have a white incumbent, did
elect an African-American candidate for the first time. 

TABLE 4.  BLACK VOTING AGE POPULATION PERCENTAGES AND THE SUCCESS OF AFRICAN-AMERICAN CANDIDATES

IN THE GEORGIA SENATE IN THE 1997 BENCHMARK PLAN AND THE 2002 CONSENT PLAN

1997 plan—actual results 1997 plan—2000 2002 plan—actual results 2002 plan—2002
from 2000 election election from 2002 election election

actual probability of electing actual probability of electing
# of blacks elected a black candidate # of blacks elected a black candidate

above 60% 10 1 5 1
50 to 60% 1 0.5 5 0.625
40 to 50% 0 0 — —
30 to 40% 0 0 0 0
25 to 30% 0 0 0 0
20 to 25% 0 0 0 0
10 to 20% 0 0 0 0
below 10% 0 0 0 0
TOTAL 11 10



black electoral success under the 2001 plan would
be the same as that under the 2002 plan. But the re-
duction by one in the number of African-American
state senators in Georgia that we observe as occur-
ring in the 2002 election casts doubt on the claims
made by the State of Georgia at the initial trial that
the plan they proposed in 2001 should maintain the
same number of black state senators as were elected
in 1997.20

The second point to emphasize about Table 4 is
that in both the 2000 and the 2002 Georgia Senate
elections, districts with less than fifty percent black
VAP exhibited a zero probability of electing black
candidates. Admittedly, there were few districts
with between 40% and 50% black VAP.

The third point to emphasize is that even districts
with between 50% and 60% black VAP had only a
50% chance of electing a black candidate in 2000,
and only a 62.5% chance of electing a black candi-
date in 2002.21

The latter two empirically indisputable findings
makes it apparent that the claim made by the State
of Georgia at the initial trial (through the testimony
of their expert witness, Professor David Epstein)
that districts with considerably less than a 50 per-
cent black VAP (specifically, for open seats, dis-
tricts above a 43% VAP), nonetheless would pro-
vide minorities an “equal opportunity” to elect
minority candidates of choice is almost certainly
wrong. Thus, it is not at all surprising that this claim
was not regarded as credible by the trial court ma-
jority (Georgia v. Ashcroft, 195 F. Supp. 2d 25
(2003)), especially in the light of the devastating cri-
tique of Epstein’s testimony by Professor Jonathan
Katz, who testified as a witness for defendant-in-
tervenors.22

To get a better handle on the first point, I provide
in Table 5 a projection of the expected number of
minority candidates of choice elected under the
2001 and 2002 plans under the assumption that
roughly the same relationship between black VAP
and black electoral success found in 2002 would
hold for both the 2001 and 1997 plans.23 In Table
5, for comparison purposes, we also provide simi-
lar projections based on the results of the 2000 Geor-
gia Senate election—the most recent election avail-
able to the district court at the time of the first trial. 

In interpreting Table 5 (and subsequent similar
tables, such as Tables 7 and 9), it is important to ap-
preciate a critical distinction between how social
scientists customarily talk about prediction in the

context of elections and how journalists (and most
politicians) do so. Most journalists use prediction in
the sense of the outcome of a horse race: the ques-
tion is to predict which particular horse/politician
will win the race/election. In contrast, social scien-
tists most often use prediction in the sense of cali-
bration across categories of outcomes, e.g., are the
horses that are “odds-on” favorites more likely, on
average, to win than they are to lose? 

In Table 5 (and similar tables) we are estimating
projected average probabilities of types of election
outcomes for classes of districts that fall within a
certain range of values on important characteristics
(such as black voting age population, or previous
history of Democratic success). We are not trying
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20 The weight to be placed on the loss of a black Democrat in
district 22 is very much debatable, since there were issues of
scandal that are likely to have made the outcome in this district
idiosyncratic. Moreover, we might note that Representative
Walker, the well-known African-American Democrat who lost
in 2002 to a white Republican, was vociferous in his trial tes-
timony that he could have won his district (#22) under the 2001
plan despite a more than ten percentage point reduction in its
black VAP percentage as compared to the 1997 baseline. Had
there been a remand trial, trial testimony no doubt would have
dealt with the meaning to be placed on Representative Walker’s
loss for the anticipatable effects of the 2001 plan on minority
influence.
21 Because there were only two districts in the 50–60% black
VAP category in 2000, the difference between the 50% success
rate in 2000 and the 62.5% success rate in 2002 is not statisti-
cally significant.
22 In particular, according to Professor Katz, (a) Professor Ep-
stein erred in using estimates for Senate elections that were de-
rived from statewide data for elections not just to the Senate
but also to the State House and the U.S. House of Representa-
tives, and erred especially in applying such statewide averages
to the particular districts at issue without doing any district-spe-
cific analyses; (b) Professor Epstein failed to report the degree
of uncertainty in his probit-based estimate of the black propor-
tion needed to provide an equal opportunity to elect that ac-
companies any attempt to fit a theoretical function to actual
data, and his omission of confidence limits was exacerbated by
the fact that there were almost no cases in the relevant category
of 40% to 50% black population where Professor Epstein esti-
mated the “equal opportunity” point to be located; and (c) Pro-
fessor Epstein’s analyses were marred by errors in coding that
biased his conclusion in an important way. (Professor Epstein
was forced during deposition to recalculate the statewide aver-
age percentage needed to create “equal opportunity” to elect.
to correct the coding errors noticed by Professor Katz, and in
so doing he obtained a revised “equal opportunity” point of 47%
for open seats. However, that corrected figure was not used by
the State of Georgia in its subsequent pleadings. Even that fig-
ure is still based on pooling information from non-Senate elec-
tions.) 
23 Here we are reminded by A Wuffle (personal communica-
tion, Apr. 1, 2003) that “hindsight is the only exact science.”
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to specifically predict the outcome of an election in
some particular district. For these types of aggre-
gate predictions, even knowing that a given class of
district is expected to be, say, a “tossup,” is a po-
tentially important piece of information, because we
can use that information to estimate outcomes over
this class of districts as a function of changes in the
number of districts that fall within this class in dif-
ferent redistricting plans.

What is apparent from Table 5 is that both the
2001 and the 2002 plan yield an expected reduction
in the number of elected black representatives rela-
tive to the 1997 baseline, regardless of whether we
use 2000 election results or 2002 election results as
the bases for our projections. The reasons for these
differences in expected black success rates across
plans can be understood by referring back to Table
3. There, we see that the 2001 and 2002 plans cre-
ated six more districts in the 50–60% black VAP
category (and five fewer in the 60% and up black
VAP category) than did the 1997 baseline plan. Al-
though black electoral success was greater in the
50–60% black VAP category in 2002 than it had
been in 2000, because black success was still not
that much above fifty percent in those districts, the
increased number of districts in this category was
not enough to compensate for the concomitant de-
crease in the number of districts in which black suc-
cess was essentially certain (60% and over black
VAP districts).24

Thus, when I evaluate the 2001 plan as a whole
in comparison to the 1997 plan as a whole with re-
spect to the number of minority candidates whom
we might expect to be elected, what we find is that
the decreases in black registration share or voting
age population proportions could not, in toto, be
viewed as de minimis in their effects, nor were there
changes elsewhere in the plan to make up for the
reductions. 

With a finding of reduction in effective opportu-
nity to elect minority candidates of choice in dis-
tricts such as 2, 12, and 26 that was not de minimis,
the State of Georgia argued that compensating
changes elsewhere in the plan would compensate for
this diminution in minority opportunity to elect.
However, while Georgia asserted that the 2001 plan
would yield increases in the number of African-
American candidates of choice being elected, anal-
ysis of the evidence they actually introduced at trial
suggests that the only way in which this claim could

possibly be justified is by counting supposed in-
creases in the expected number of white Democrats
elected as gains in minority electoral success. In
contrast, DOJ took the traditional view of retro-
gression as a diminution in prospects for minority
electoral success. Since the State presented no evi-
dence that the 2001 plan increased the number of
black candidates with a chance at victory, it was
DOJ’s position that unless the State could rebut
claims of retrogression in Districts 2, 12, and 26,
then, taken as a whole, the 2001 Senate plan had to
viewed as retrogressive. 

The trial court majority recognized fully that ret-
rogression needed to be judged in the plan as whole,
and was quite sensitive to the possibility that mi-
nority gains in other parts of the state might com-
pensate for retrogression in the three challenged
seats.25 However, the district court majority was un-
equivocal on the State’s evidentiary failures at trial,
saying,

[w]e note that it may well be the case that any
decrease in African American electoral power
in Senate Districts 2, 12 and 26 will be offset
by gains in other districts, but plaintiff has
failed to present any such evidence. (Georgia
v. Ashcroft, 195 F. Supp. 2d 25 at 54 (2003).)

In short, when we focus on the minority commu-
nity’s overall realistic opportunity to elect candi-
dates of choice, based on the presently available ev-
idence, the only possible answer to question 1(b) of
our three-pronged test is no.

Having found a reduction in the minority com-
munity’s realistic opportunity to elect candidates of
choice between the 1997 benchmark and the 2001
plan, the next question in the three-pronged multi-
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24 A directly analogous conclusion is reached if I focus on black
registration rather than black VAP. Here what is critical is the
decrease in the number of black registration majority districts
(from 13 in the 1997 plan to only 8 in the 2001 plan). Black
success in districts with black registration majorities was 11 of
13 in 2000 and nonexistent in the remaining districts. In 2002,
the corresponding figures are 9 of 11, and 1 of 45—with the
one black victory in the latter category coming in a district that
was close to black majority registration (district 34, at a 49.5%
black registration share).
25 In my view, the Supreme Court majority in Georgia v.
Ashcroft fails to give sufficient credit to this aspect of the trial
court opinion.



part test asks whether that reduction can be ex-
plained in terms of demographic shifts, i.e., to ad-
dress question 1(c). 

1(c). If the answer to question 1(a) is yes
and the answer to question 1(b) is no, can the
jurisdiction nonetheless demonstrate that the
reduction in the expected success rate of mi-
nority candidates of choice was dictated by de-
mographic changes in the jurisdiction? 

In the initial trial the State of Georgia made the
potentially quite relevant point that, according to
2000 Census figures, many of the black majority
seats were underpopulated relative to ideal popu-
lation size required for the 2000 redistricting. Us-
ing 2000 Census data to calculate ideal district
size, the three seats challenged by DOJ and the
two additional Senate seats challenged by plain-
tiff intervenors (Senate districts 2, 12, 26, and 15
and 22 in the 1997 plan) were, indeed, underpop-
ulated. However, Georgia in its various briefs
went on to assert a stronger and much more im-
plausible claim: namely, that the observed de-
crease in black VAP levels in the heavily black
seats could not have been avoided—a point that
the State claimed applied with particular force to
the three districts challenged by DOJ. 

At trial, the State failed to provide evidence that
adding the population needed to bring the districts
into one person, one vote compliance would have
required reductions in black population (and black
VAP) levels as high as those that actually took
place.26 As a consequence, the trial court essentially
laughed out of court Georgia’s attempts to defend
its reductions of black population in the challenged
districts as having been necessitated by one person,
one vote considerations.

Georgia suggests that this alleged quandary in-
sulates its plan from a section 5 challenge. . . .
This argument is unavailing. First, even if the
State is correct that some reductions in BVAP
were inevitable—a proposition that it asserts
without attempting to prove—it certainly does
not follow that Georgia was compelled to
move minorities out of Districts 2, 12, and 26
to the extent that it did. Indeed, the State ac-
tually removed some majority African Amer-
ican precincts from each of these districts, a
decision that at least casts doubt on its cries of

inevitability.(Georgia v. Ashcroft, 195 F.
Supp. 2d 25 at 47 (2003).)

Thus, I take the answer to question 1(c) to be
no—requiring us to look at other defenses the State
of Georgia might be able to offer to overcome the
prima facie showing of retrogression demonstrated
above with respect to prong one of our test.

Prong Two: Minority influence related to
change in partisan control of the legislature

2(a). If the answer to questions 1(a) is yes, and
the answers to questions 1(b) and 1(c) are all
no, can it be shown that the new plan sub-
stantially increases the likelihood that the party
associated with minority interests will main-
tain (or regain) control of the legislature as
compared to what might be expected were the
benchmark plan to be continued? 

There are two ways to understand the likely par-
tisan consequences of the 2001 plan. In the first ap-
proach I examine the expected partisan conse-
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26 It might seem as if one ought to specify the retrogression
standard so as to take into account one person, one vote con-
siderations by weighting the existing districts in which African-
American voters had a realistic opportunity to elect candidates
of choice by the proportion of ideal district size that each con-
tained. In this approach, if, say, the average such district was
30% underpopulated relative to the new ideal population, then
the baseline number of districts against which retrogression
should be measured would be only 70% of the actual number
of districts in which minorities under the old plan had demon-
strated a realistic opportunity to elect candidates of choice. The
problem with this approach is that it fails to take into account
demographic realities. In particular, if all of the districts in
which minorities under the old plan had demonstrated a realis-
tic opportunity to elect candidates of choice could easily have
population added to them to bring them up to ideal size in such
a way that they would remain realistic opportunity to elect dis-
tricts, then failing to do so should be counted as retrogressive.
Thus, critical evidence about retrogression is the existence of a
plan that maintains (or increases) the previous number of real-
istic opportunity to elect districts. On the other hand, if popu-
lation changes in a jurisdiction make it demographically and/or
geographically impossible to maintain the previous number of
realistic opportunity to elect districts, then absent a feasible rem-
edy, there can be no retrogression. However, in Georgia, in the
state as a whole, black population increased from 27% in the
1990 census to 28.7% in the 2000 census
(�http://www.gadata.org/information_services/Census_Info/G
eorgiaPopulationTrends%201990%20to%202000.htm�), so
that any claim that retrogression was inevitable due to black
population decline is clearly false. 



quences of the differences in the distribution of
black voters across districts in the 1997 and 2001
plans shown in Table 2, taking into account the fact
that African-American voters are often used as sand-
bags to shore up the reelection chances of white 
Democrats (Grofman, 1993; Grofman, Griffin,
Glazer, 1992). In the second approach I make use
of other more direct predictors of partisan outcomes,
such as the Democratic performance scores used by
Georgia Democrats to assess alternative plans.
However, before I proceed to these analyses some
background about the partisan context in Georgia is
useful.

Partisan context of the Georgia litigation. De-
spite a Democratic governor and Democratic con-
trol of both branches of the legislature, Georgia 
Democrats were running scared in 2001. The
threat of Republican control of the state was a real
one. Between 1990 and 1996, the Georgia con-
gressional delegation shifted from one with 8
Democrats and 3 Republicans to one with 8 Re-
publicans and only 3 Democrats, and that ratio
held for the rest of the decade. Moreover, by 1996,
the only Democratic congressional representatives
from Georgia were African-American, elected
from districts with very high African-American
percentages.27 While Dem-ocrats retained control
of both branches of the Georgia legislature, their
margins of control were not that large, especially
as compared with earlier decades when Republi-
can legislators were almost as scarce as hen’s
teeth. In 2000, while both of Georgia’s U.S. Sen-
ators were Democratic, one had been elected in a
49% to 48% victory and the other was appointed
by a Democratic governor to fill a seat formerly
held by a Republican; moreover the state was car-
ried by George W. Bush in 2000 by 55% to 43%.
Also, in nearby states such as North Carolina,
when Republican gains became great enough so
that the party had a realistic chance of winning
legislative control, some conservative Democratic
legislators changed their party affiliation. The
Democratic leadership in Georgia must have been
aware of this threat to Democratic dominance in
the state.28

In light of their fears and the recent political re-
alities in Georgia (and the South more generally),
Democrats designed their 2001 districting plans in
Georgia with the aim of locking in Democratic con-
trol of both branches of the state legislature for the

remainder of the decade, as well as to make it prob-
able that Democrats would regain a number of the
previously Democratic seats in the U.S. House of
Representatives that had been lost to Republicans
after 1994.29 To achieve these ends, the Democrats
in charge of the Georgia districting process sought
to more efficiently distribute black voters. In par-
ticular, as shown in Table 2 above, Democrats
stripped all but two of the previously black major-
ity Democratic Senate districts of a substantial num-
ber of black voters. 

Georgia Democrats made these reductions in
black population in the most heavily black Senate
seats with the support of all but one of the African-
American Senators. These Senators shared the con-
cern of white Democrats that the State legislature
(or at least one branch of it) might fall into Repub-
lican hands.30 Previously, I co-authored a paper ti-
tled “The Race May Be Close But My Horse is Go-
ing to Win” about the predilections of voters to
overestimate the success chances of candidates they
favor (Uhlaner and Grofman, 1986). In like manner,
with the benefit of hindsight, black legislators in
Georgia now appear to have been overconfident of
their ability to win reelection in districts that had
been considerably lowered in black VAP and reg-
istration proportions. For example, the black in-
cumbent in District 22, testifying at the initial trial
for the State of Georgia, expressed his complete
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27 In the U.S. House of Representatives, after the 1990 Census,
the size of Georgia’s House delegation was increased from 9
to 11. Democrats, who were in full control of the initial 1990s
redistricting process in Georgia, attempted to hold onto their
existing House seats and to pick up one of the new seats. But,
when tides shifted in the Republican direction in 1994 and there-
after, control of the Georgia House delegation shifted from
Democratic to Republican hands. (See Grofman and Brunell,
2005). 
28 As I show, the same phenomenon occurred in Georgia after
the 2002 election.
29 For a discussion of the partisan implications of Georgia’s
1991 and 2001 congressional plans, see Grofman and Brunell
(2005).
30 It is also important to recognize that the changes in legisla-
tive demography made by Democrats in Georgia had to be ac-
ceptable to the black Senators. The arithmetic is compelling: in
2001 there were only 21 white Democrats, as compared to 24
white Republicans. Thus, the 11 black Democrats held the bal-
ance of power (Karlan, 2004: 24). And, as Karlan (2004: 24)
emphasizes, the conventional (Beer v. U.S.) understanding of
the retrogression test as requiring the preservation of black ma-
jority districts when these already existed made it risky for the
white Democrats to propose changes in these districts without
the support of the African-American senators.



confidence that he would win the seat again in 2002
despite a reduction in it of nearly fifteen percentage
points of black registration share. In fact, he lost to
a Republican in 2002 (albeit barely).31

By and large, the 2001 Senate plan reallocated
the black voters stripped from the most heavily
black seats to Senate districts where it was thought
they would either enhance the safety of marginal
Democratic seats held by white Democrats or, more
commonly, where they could be used in an attempt
to unseat sitting Republicans. In particular, com-
paring the 1997 plan and the 2001 plan, there are
four Senate seats held by Republicans where the
black VAP has been increased by roughly 10 per-
centage points or more (districts 5, 6, 40, and 41),
and a fifth, Senate district 16, showing a VAP gain
very near to ten percentage points. These five are
districts where there is a strong prima facie case that
Democrats sought to “pick-off” Republicans via the
2001 redistricting plan. In the 2002 consent plan,
when black population was added back in to dis-
tricts 2, 12, and 26 to satisfy DOJ objections, black
population was removed from district 16, but it was
also added to district 18. Thus, in the 2002 election,
there were again five districts where, arguably, the
Democrats sought to “eliminate” Republicans: dis-
tricts 5, 6, 18, 40, and 41. Based on the 2002 elec-
tion (in districts identical or virtually identical to
those drawn in 2001, except for the reversal of rel-
ative black population proportions in districts 16 and
18 and the changes in districts 2, 12, and 26), Dem-
ocrats succeeded in three out of five instances (with
Republicans holding on only in Senate districts 6
and 18). 

In addition, there are three Senate seats held by
Republicans where the black VAP was decreased
by 10 percentage points or more (districts 27, 32,
45). These are districts where there is a strong prima
facie case that Democrats conceded the district to
Republicans by making the district less black (and
as we shall see later, not surprisingly, more Repub-
lican). All three of these districts easily reelected a
Republican to the Senate. Indeed all three seats went
uncontested by Democrats in 2002. 

Generally, Table 3 above shows that Democrats
controlling the Georgia Senate redistricting pro-
cess32 increased the number of districts falling in
the 25% to 30%, the 30% to 40%, and the 50% to
60% black VAP ranges, at the expense of districts
with substantial black populations (over 60%).

Comparing the 2001 redistricting plan with the 1997
baseline, Table 3 shows: (a) a dramatic decrease (by
five) in the number of districts with 60% or higher
black VAP, (b) an increase (by one) in the number
of districts with 50% or higher black VAP, (c) a de-
crease (by one) in the number of districts with 40%
or higher black VAP, (d) an increase (by three) in
the number of districts with 30% or higher black
VAP, and (e) an increase (by five) in the number of
districts with 25% or higher black VAP, as we move
from the 1997 plan to the 2001 plan.

Projecting expected Democratic success using
black voting age population. While Democrats
were largely successful in their efforts at targeting
Republicans in the 2001 (and 2002) plans, they did
not do a particularly good job of using the black
population freed from the heavily black seats to
shore up the reelection chances of marginal Demo-
crats. Although the 2002 plan knocked off three Re-
publican incumbents (and the 2001 plan would
probably have done likewise had it been put into
place), five Democratic incumbents also went down
to defeat, for a net loss of two seats to the Repub-
licans, shifting the legislature from 32D–24R to
30D–26R. These losses cannot be blamed on the im-
position of the 2002 consent plan to replace the 2001
plan, since the districts where these Democratic
losses occurred are either identical or substantially
identical in the 2001 and the 2002 plans. 

Table 6 below shows the numbers and percent-
ages of Democrats elected from the districts in the
2002 consent plan falling within each of our black
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31 However, as noted in footnote 15, supra, the reasons for his
loss may well have been idiosyncratic. Nonetheless, given his
support among African-Americans in 2002 and the African-
American population in his old district, it seems very likely that
he would have won a district in which black population had not
been so dramatically reduced. 
32 At the time the 2001 State Senate plan was drawn, the gov-
ernorship and both branches of the state legislature were in
Democratic hands, with the Georgia Senate consisting of 32
Democrats, 23 Republicans, and one vacancy. After the 2002
elections, when the governorship was won by a Republican, the
Georgia Senate remained in Democratic hands despite a net loss
of two Democratic seats. It initially had 30 Democrats and 26
Republicans. Almost immediately after the election, however,
four previously Democratic white incumbents changed their
party affiliation to Republican, and so the Senate came under
Republican control (with 26 Democrats and 30 Republicans). 



VAP categories33 in both the 2000 election and the
2002 election, except that we now use 55% black
VAP as the cutoff at the upper end. For purposes of
electing Democrats (as opposed to electing African-
Americans), the 55% cutoff is useful. For the 2002
election Table 6 also shows the percentages of Dem-
ocratic success you get when you recalculate results
of the 2002 election by classifying the four senators
elected as Democrats who subsequently switched
their party affiliations as the Republicans that they
now are.34

Table 6 above indicates that Democrats in 2001
had good reason to believe (given the results of the
2000 election) that they had an excellent chance of
winning seats that were 25% or more in black vot-
ing age population, and near certainty in winning
districts that were 30% or more black in VAP.
Drawing more of the latter could be regarded as pru-
dential, insuring against even a bad electoral tide.
Eliminating districts that were between 40% and
50% black VAP also seemed to make sense from
the perspective of optimizing Democratic chances
of keeping control of the Senate. The black voters
in such districts would do more for Democratic re-
election chances if they were used to shore up dis-
tricts with less than 20% black populations and con-
vert them to ones with more than 25% black
population. (For a discussion of how such optimiz-
ing calculations are done see Grofman, Griffin, and
Glazer, 1992.)

Table 6 also shows the percentage of Democrats
elected from each category of minority VAP dis-
tricts for the 2002 elections. The plan in place for
the 2002 election was a minimally modified version

of the 2001 Plan, with the main changes (in terms
of these categories) coming in the districts previ-
ously in the 50–55% black VAP category. The two
plans, however, are identical in terms of the num-
ber of districts with more than a 50% black VAP
and in the number of districts with more than a 25%
black VAP. The Democrats’ net loss of two seats
immediately following the elections (they went
from 32 seats to 30 seats) 35 could not be attributed
to the relatively minor differences between the 2001
plan and the 2002 consent plan. Rather it occurred
for two key reasons: (a) the decreased probability
of electing a Democrat to the State Senate in the cat-
egories with black VAP below 55% (see column la-
beled “2002: Before Party Switch” in Table 6
above), and (b) the fact that Democrats had failed
to protect some of their most vulnerable incumbents
by placing more black (voting age) population in
their districts. 

Table 7 below shows the number of Democrats
that might expect to be elected to the Georgia Sen-
ate under the 1997, 2001, and 2002 redistricting
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33 Breaking the 20–30% range into 20–25% and 25–30% sub-
categories permits reporting the results in line with the state’s
threshold for black influence. 
34 As noted earlier, after the 2002 election, which resulted in
the first Republican governor in Georgia since Reconstruction
(McKee and Hayes, 2004), the defections of four Democrats
reversed party control of the Senate to 26D–30R. 
35 The loss of two Democrats is a net loss; as noted earlier some
seats changed hands in the R to D direction (Republicans tar-
geted by the Democrats in the redistricting) but more seats
changed hands in the D to R direction (Democrats whose mar-
ginal districts were note shored up enough). 

TABLE 6.  DISTRICTS ELECTING DEMOCRATS TO THE SENATE BY PERCENT BLACK VOTING AGE POPULATION* BASED ON THE

2000 AND 2002 ELECTIONS (FOR THE LATTER, BOTH BEFORE AND AFTER FOUR SENATORS SWITCHED PARTY)

2002 2002
Election-Before Election-After 

2002 2000 Election Party Switch Party Switch
Range in consent (under 1997 (under 2002 (under 2002
Black VAP 1997 Plan 2001 plan plan baseline plan) consent plan) consent plan)

above 55% 11 7 9 100% (11) 100% (9) 100% (9)
50–55% 1 6 4 100% (1) 75% (3) 75% (3)
40–50% 2 0 0 100% (2) — —
30–40% 9 13 12 100% (9) 83%(10) 67% (8)
25–30% 2 4 5 100% (2) 80% (4) 40% (2)
20–25% 4 4 4 50% (2) 25%(1) 25%(1)
below 20% 27 22 22 19% (5) 14% (3) 14% (3)

*The percent black voting age population is based on the 2000 census for all three plans.
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plans, based on three different assumptions about
voting behavior (where, here, “voting behavior”
means the relationship between black VAP and
Democratic success as shown in Table 6).36

Comparing the expected performance of the
1997 and the 2001 plan shown in Table 7, the lat-
ter yields an expectation of four more Democratic
seats—whether projected based on the relation-
ships between black VAP and Democratic success
found in the 2000 election results or on those found
in the 2002 election. Moreover, the projected re-
sults of the 1997 plan under the voting behavior
displayed by Georgia voters in 2002 suggests that
continued use of the 1997 plan would have cost the
Democrats control of the Georgia legislature in the
2002 election even before any party switching oc-
curred!

Despite their apparent cleverness at redrawing the
Senate lines for partisan advantage relative to the
1997 benchmark plan, Democrats failed to gain
seats in 2002 as compared to 2000, and actually lost
two seats. By comparing the expected results of the
1997 and 2002 plans, one can see that although there
was a compositional change (especially a reduction
in the number of seats that were below 20% black
population that, on balance, based on projections of
the 2000 results, could be expected to help the Dem-
ocrats), the actual effects of that change in the struc-
ture of districts was more than offset by changes in
the behavior of voters in 2002 as compared to 2000.
That is, in every category of black VAP other than
districts above 55% BVAP, Democrats fared worse
in 2002 than they did in 2000—sometimes much
worse.37

The data in Tables 6 and 7, considered in light of
what could have been known in 2001 and the con-
straints the Democrats in Georgia were working un-
der (which essentially prevented them from taking
the black majority seats below 50% VAP and which
required the movement of black population to con-
tiguous districts), show that the Democrats could
probably only have done slightly better in allocat-
ing black population across districts so as to enhance
the expected number of Democrats elected than
what they actually did in the 2001 plan. (However,
as noted earlier, they could have done a better job
in protecting their own most vulnerable incum-
bents.) In fact, although the Democrats lost control
of the Georgia Senate after the 2002 election, that
was only because four senators switched parties
from Democrat to Republican. 

Projecting expected Democratic success using
Democratic performance scores. Now I repeat the
same type of projections of expected number of
Democrats under different plans done in Table 6 for
black VAP, this time using the relationship between
the Democratic performance scores introduced at
trial by the State of Georgia38 and the actual elec-
tion outcomes in 2000 and 2002. See Table 8.

Table 8 shows the percentage of Democrats
elected from each category of Democratic perfor-
mance for the 2000 and the 2002 elections.39

Whether looking at the 2000 election or the 2002
election, Democratic performance scores above
55% are highly predictive of Democratic success,
while Democratic performance scores below 45%
are highly predictive of Republican success. Table
8 also shows that (a) the Democrats reduced sub-
stantially the number of districts in the above 75%
performance category—districts where clearly
Democratic votes were being wasted;40 (b) there
was a huge increase in the number of districts in the
50–60% category, with the bulk of that increase
coming in the 50–55% Democratic performance cat-
egory, an increase from 8 to 17; and (c) there was
a large decrease, from 24 to 18, in the number of
districts with less than a 45% Democratic perfor-
mance rating. In other words, the Democrats un-
packed their own districts where they were wasting

MINORITY POLITICAL INFLUENCE 367

36 We may reasonably assume that it was possible to draw a
plan that satisfied one person, one vote that would be identical
to the 1997 plan in terms of the number of districts in each
black VAP category shown in Table 2. It is that plan whose
probable consequences we are evaluating. Of course, project-
ing results from black VAP categories is inherently limited in
predictive power, since I am not including information on the
characteristics of the white voters in the districts. Still, this
method gives at least a ballpark figure on the likely conse-
quences of alternative plans. Moreover, I will next consider the
results of an alternative analysis based on district-specific Dem-
ocratic performance scores and show that it leads to virtually
identical conclusions.
37 For a discussion of how to measure the relative effects of
compositional, behavioral and interactive effects of line draw-
ing, see Grofman, Handley, and Arden, 1998.
38 These Democratic performance scores were calculated based
on previous election outcomes. For present purposes the exact
details of how they were calculated is irrelevant. What is im-
portant is that the State saw these as a reasonable way to proj-
ect partisan outcomes.
39 As emphasized throughout this essay, the plan used for the
2002 election was a minimally modified version of the 2001
Plan. 
40 Most of these were the most heavily black seats.



votes, packed some additional Republican seats so
as to assure that Republicans would be wasting
votes, and tried to create a large number of districts
that would go Democratic, but not by very large
margins.

Table 9 uses the data on Democratic performance
scores to project Democratic shares under the 1997,
2001 and 2002 plans, based on the 2000 and 2002
election results (with the 2002 election looked at
both before and after the party switching). Note that,
as pointed out earlier, one does not have to regard
Democratic performance scores as perfectly predic-
tive of partisan success (which they are not—espe-
cially in the 50–55% category) to regard analyses
done using them to be informative about partisan
control of the Georgia Senate, since even informa-
tion about near toss-up seats can translate into ex-
pectation about differences in plans if the plans dif-
fer in terms of the number of seats they have in that
category.41

The main insights from Table 9 reinforce what
Table 7 revealed, namely: (a) that the 1997 plan,
under the voting behavior observed in 2002, is pro-
jected to result in loss of Democratic control of the
Senate even before there is any party switching;
and (b) that the 2001 plan yields an expectation of
more Democratic seats in both 2000 and 2002 than
does the 1997 plan—although the projected dif-
ferences in partisan outcomes between the 2001
plan and the 1997 benchmark plan are now not es-
timated to be as large in 2002 as they would have
been in 2000.

Georgia Democrats almost certainly relied on the
strong relationship between Democratic perfor-
mance scores in 2000 and the outcomes of the 2000
elections to decide how to craft the 2001 plan. How-
ever, while decreasing the number of districts above
75% and decreasing the number of districts below
45% in Democratic performance clearly made sense
from the partisan perspective of Democrats, the
choice they made to create so many districts in the
50–55% category seems, with hindsight to be quite
ill-advised. 

A glance at Table 8 makes it clear that Demo-
cratic success was apparently substantially lowered
in 2002 as compared to 2000 in the category of
50–55% Democratic performance.42 In this critical
category, putative marginal Democratic wins, the
predictive power of Democratic performance scores
for outcomes was much reduced in 2002. Some of
the seats that would previously have been predicted
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TABLE 8.  PERCENTAGE OF DISTRICTS ELECTING DEMOCRATS TO THE SENATE BY GROUPED CATEGORIES OF

DEMOCRATIC PERFORMANCE SCORES* BASED ON THE 2000 AND 2002 ELECTIONS (FOR THE LATTER, 
BOTH BEFORE AND AFTER FOUR SENATORS SWITCHED PARTY)

2002 2002
Election-Before Election-After 

Range in 2002 2000 Election Party Switch Party Switch
Democratic consent (under 1997 (under 2002 (under 2002
Performance 1997 Plan 2001 plan plan baseline plan) consent plan) consent plan)

above 75% 9 2 2 100% (9) 100% (2) 100% (2)
60–75% 5 10 10 100% (5) 90% (9) 90% (9)
55–60% 4 7 7 100% (4) 100% (7) 100% (7)
50–55% 8 17 17 88% (7) 59% (10) 41% (7)
45–50% 6 2 2 83% (5) 100% (2) 50% (1)
40–45% 10 1 1 20% (2) 0% (0) 0% (0)
Below 40% 14 17 17 0% (0) 0% (0) 0% (0)

* The percent black voting age population is based on the 2000 census for all three plans. 

41 Moreover, Democratic performance scores are important in
their own right, because it was in part on the basis of these
scores that Democrats in Georgia based their claims about ex-
pected changes in the partisan composition of the Senate. Also,
Democratic leaders in the state apparently used these projec-
tions to help persuade black Democrats that they should sup-
port the 2001 plan because of its favorable expected conse-
quences for retaining Democratic control of the Senate.
42 Because of small sample sizes, differences in partisan out-
comes in the 40–45% categories and the 45–50% categories be-
tween the 2000 and the 2002 elections were not statistically sig-
nificant. Even the differences in partisan outcomes in the
50–55% category were statistically significant at only the .06
level.
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to be marginal Democratic victories now ended up
in the hands of the Republicans.43

Nonetheless, while it may not have been an op-
timal partisan gerrymander, the 2001 plan was
clearly better for Democrats than the 1997 plan
would have been. Thus, in reviewing the evidence
presented in Tables 6–9 above, in my view, the an-
swer to question 2(a) is a clear yes. The State of
Georgia might have made a plausible claim that the
2001 plan led to a substantially greater chance for
the maintenance of minority influence than the 1997
benchmark when judged in terms of partisan con-
trol of the legislature. Thus, the State of Georgia had
a prima facie defense against retrogression based on
a potential showing that the 2001 plan fostered the
maintenance of Democratic control of the Senate
and that such control was indeed threatened had the
1997 plan continued in use. 

Given the yes answer to question 2(a), the next
question becomes whether the changes from the
1997 plan made in 2001 that were held by the dis-
trict court to be retrogressive with respect to the mi-
nority’s effective ability to elect candidates of
choice were necessary in order to preserve Demo-
cratic control of the legislature. 

2(b) If the answer to question 2(a) is yes, was
the reduction in the number of control and/or
opportunity districts necessitated by the goal
of substantially increasing the probability that
the party associated with minority interests
would maintain (or regain) control of the leg-
islature? 

The answer to question 2(b) is, in my view, clearly
no. Both Table 7 and Table 9 show that there are
only minuscule differences in expected Democratic
success under the 2001 Senate plan as compared to
elections held (or projected) under the 2002 consent
plan, regardless of whether I predict behavior on the
basis of the results of the 2000 Senate election or
on the basis of outcomes in 2002, and regardless of
whether I base projections on districts grouped ac-
cording to categories of black VAP or grouped
based on Democratic performance scores. Thus, any
argument that the changes ordered in the 2001 plan
by the district court to reverse retrogression in the
minority community’s realistic opportunity to elect
candidates of choice damaged the Democrat’s
chances of holding onto the Senate appears unjus-
tified. 

The 2002 consent plan, itself, and especially the
actual election results under that plan, provides com-
pelling rebuttal to any claim that the retrogression
in the minority community’s realistic opportunity to
elect candidates of choice found to be present in the
2001 plan could be justified by the need to protect
Democratic control of the Georgia legislature. The
results of the 2002 election under the 2002 consent
plan shows that there were ways to protect Demo-
cratic control of the Georgia legislature (and the goal
of maintained minority influence that comes with
keeping control of the legislature in the hands of the
party most associated with minority interests) with-
out the need to retrogress in the minority commu-
nity’s realistic opportunity to elect candidates of
choice in the way that was done in the 2001 plan.

Prong Three: Changes in overall minority in-
fluence at the district level.

3(a). If the answer to question 1(a) is yes and
the answers to question 1(b) and 1(c) are no,
and the answer to either question 2(a) or 2(b)
is no, nonetheless, can it be shown that the in-
crease in the total number of control plus op-
portunity plus influence districts was large
enough to compensate (in terms of overall mi-
nority influence) for whatever (net) reductions
may have occurred in the number of control
districts and in the number of coali-
tion/opportunity districts?

In Part I of this article, following the Supreme
Court majority in Georgia v. Ashcroft, I divided dis-
tricts into four categories, the nature of which we
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43 Here, obviously the Democrats drawing the 2001 plan had
failed to read Owen and Grofman (1988). If they had, they
would have understood that it can be a fatal mistake to draw
too many districts with very thin expected margins of victory,
because when you do, you risk the possibility of losing seats if
one’s opponents have a good year. As that article demonstrates,
truly optimal partisan gerrymandering involves building in
cushions of safety against the occasional electoral tide that goes
against one. It is particularly embarrassing that the Democrats
in Georgia failed to understand the dangers of cutting margins
too thin and then losing seats to the other party because the con-
gressional plan they crafted in the 1990s exhibited exactly this
same kind of stupidity in spreading one’s supporters too thin
(extending further to a cupidity in overreaching by seeking to
pick up additional seats at the expense of the other party when
they did not have enough loyal Democratic voters to hold on
to their own seats, much less pick up new ones. (See Grofman
and Brunell, 2005.) 



may remember through the mnemonic COIN (Con-
trol, (realistic) Opportunity to elect, (mere) Influ-
ence, No influence). Table 10 presents a first cut at
identifying transitions between these four types of
districts from the 1997 benchmark plan to the 2001
plan. The transition assignments shown in Table 10
reflect those that can be considered most favorable
to the State of Georgia’s case for the plan being non-
retrogressive. In particular, they accept the State’s
characterization of the 17 districts that the State
identifies as minority influence districts in the 2001
plan. 

I present the case for the State of Georgia first
because, as I show, even giving all the State’s claims
full credibility, the best one can find is that the plan
reflects no diminution in minority influence. Thus,
if any of the State’s claims about district level in-
fluence would have been rebutted by the factual ev-
idence of the sort that might have been presented
had there been a remand trial, then the answer to
question 3(a) must be no.

To fill in the cells in Table 10 that involve
changes in estimated minority control between the

1997 and the 2001 plans I used the data from Table
1 on districts with black registration majorities.44 As
Table 1 showed, there were thirteen such seats in
1997 and only eight in the 2001 plan.45

To fill in the cells in Table 10 that involve esti-
mated realistic opportunity to elect, we looked at the
districts that were either found to be retrogressive
by the district court (2, 12, and 26), or in which a
black candidate lost in 2002 (district 22). Here, in
filling in the cells of Table 10 I deliberately gave
the State of Georgia the benefit of the doubt by clas-
sifying districts 2, 12, and 26 in the 2001 plan as
opportunity districts rather than mere influence dis-
tricts. These districts are so close to the fifty per-
cent black registration level that it seemed to us most
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TABLE 10.  ASSIGNMENT OF GEORGIA SENATE DISTRICTS TO COIN TRANSITION CATEGORIES

(AS WE MOVE FROM THE 1997 BENCHMARK TO THE 2001 PLAN) IN THE FASHION MOST FAVORABLE

TO THE STATE OF GEORGIA’S EMPIRICAL CLAIMS ABOUT INFLUENCE DISTRICTS

CC CO CI CN OC OO OI ON IC IO II IN NC NO NI NN

10 2 44 34 3 5 1
15 12 4 6 7
35 22 8 16 9
36 26 11 40 17
38 13 41 18
39 14 19
43 20 21
55 23 24

25 27
29 28
33 30

31
32
37
42
45
46
47
48
49
50
51
52
53
54
56

44 As a reminder, these calculations use minority registration as
the best proxy then available to identify the districts in which
minorities make up a majority of the actual electorate.
45 In Table 2, five seats (2, 12, 22, 26, and 44) are shown as
shifting away from control to a lower category, although only
three of these (2, 12, and 26) were challenged by DOJ or re-
drawn under the consent plan adopted in 2002.



reasonable to classify them as opportunity districts.
Moreover, I also chose to give the State of Georgia
a large benefit of the doubt in classifying district 22
as an opportunity to elect district despite the fact
that it was in 2004 held by a Republican, who could
be expected to have the considerable advantages of
incumbency (Gelman and King, 1990) in holding on
to the district in the future.46 I also classify district
34 as an opportunity to elect district in the 2001
plan.47 This is the only “new” opportunity to elect
district, but because I will treat district 44 as a shift
from “control” to “influence,” the total number of
“control plus opportunity” districts remains thirteen
in both the 1997 and the 2001 plan. 

To fill in the cells in Table 10 that involve esti-
mated minority influence in a way that is most sup-
portive of the position of the State of Georgia that
the plan increases minority influence at the district
level, I accept the claims of the State of Georgia as
to which districts fall into the minority influence cat-
egory. As noted earlier, the State of Georgia pro-
posed to classify seventeen districts as influence dis-
tricts in the 2001 plan, but only found twelve
districts that it was prepared to classify as influence
districts in the 1997 benchmark. I have listed those
districts in Table 10. There are five districts shift-
ing in 2001 from the non-influence to the influence
category in the view of the State of Georgia, with
eleven of the twelve districts that were classified as
“influence” districts in the 1997 plan remaining as
such in the 2001 plan, and with one district (district
44) being demoted from “control” to “ influence,”
and another (district 34) being “promoted” from in-
fluence to “opportunity.” 

Table 11 reports the data in Table 10 as a sum-
mary matrix of change. Because I am treating tran-
sitions in ordinal terms as comparable, I use weights
that collapse the 16 columns of the matrix shown in
Table 10 into seven columns by combining columns
that represent the same magnitude of ordinal tran-

sition, e.g., �3 (CN), �2 (CI, ON), �1 (CO, OI,
IN), 0 (CC, OO, II, NN), �1 (OC, IO, NI), �2 (IC,
NO), and �3 (NC), to obtain the results shown in
Table 11 below. (For discussion of the reasons for
treating the data in this manner see the original con-
ceptual paper: Grofman, 2006.)

Thus, if the State of Georgia were correct in its
assignments of districts into the influence category,
and otherwise reporting the evidence about district
transitions in a way that is generally favorable to the
State’s position as we have done in Table 10, then
Table 11 shows that the net ordinal transfers be-
tween the 1997 plan and the 2001 plan would sum
to zero, thus making a prima facie case that the 2001
plan preserved minority influence. There would, 
in this posited scenario, giving all the benefit of 
the doubt to the State of Georgia, have been four
“demotions” from “control” to “opportunity,” one
“double demotion” from “control” to “influence,”
one “promotion” from “influence” to “opportunity,”
and five “promotions” from “no influence” to “in-
fluence.” (See Table 10.)

This maintenance of influence shown in Table 11
would lead to a tentative yes answer to question 3(a)
that would then lead me to move on to consider
question 3(b). However, Georgia’s proposed identi-
fication of minority influence districts is (a) empir-
ically unsupported, and (b) on its face, invalid. Thus,
the actual answer I would give to question 3(a) is
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TABLE 11. SUMMARY CHANGE IN INFLUENCE MATRIX FROM THE 1997 PLAN TO THE 2001 
PLAN FOR THE GEORGIA SENATE BASED ON TABLE 10 (ASSIGNMENT OF GEORGIA SENATE DISTRICTS TO

COIN TRANSITION CATEGORIES IN THE FASHION MOST FAVORABLE TO THE STATE OF GEORGIA’S

EMPIRICAL CLAIMS ABOUT INFLUENCE DISTRICTS) 

Transition CN CI, ON CO, OI, IN CC, OO, II, NN OC, IO, NI IC, NO NC TOTAL

Number of 
districts 0 1 4 45 6 0 0
Value �3 �2 �1 0 �1 �2 �3
Product 0 �2 �4 0 6 0 0 0

46 How best to classify district 22 is clearly one of the most im-
portant factual questions that would confront the district court
on remand.
47 It is also possible that district 34 in the 2001 plan might be
better classified as a control district than as an opportunity to
elect district. But I do not know whether African-American vot-
ers made up a majority of the actual electorate in that district.
Since I did not have the data available to make that determi-
nation, I relied on the best available proxy, black registration
share.



no. To see why this is so, I redo Tables 10 and 11
in a more empirically grounded fashion, as shown
in Table 12 below.

In Table 12 only two districts (Senate district 6
and 16) had their category changed from those given
in Table 10. 

District 6 is a district which elected a Republican
in both 2000 and 2002, but which had less than 25%
black VAP in 2000 and more than 25% black VAP
in the 2001 plan (and in the 2002 consent plan). If
we switch district 6 from the category of NI to that
of NN, the summary in Table 11 would need to be
changed to reflect that fact. Doing so changes the
sum in that table to minus 1, i.e., the 2001 plan must
now be regarded as retrogressive. It seems obvious
that Senate 6 is misclassified in Table 10, since this
is a district that has consistently elected a Republi-
can. Despite the high black proportion in the dis-
trict, I would be surprised if it turned out that this
Republican had consistently favored black interests,
since it is so unlikely that African-Americans make

up a significant proportion of her reelection con-
stituency. Of course, evidence bearing on these
points should, in my view, have been a critical ele-
ment of the remand trial had that trial occurred, since
I am merely making a judgment that is subject to
factual rebuttal. Still, it is the State of Georgia which
would have had the burden of supporting the claim,
with a preponderance of the evidence, that district
6 is an influence district. 

Another district which seems in need of reclassi-
fication from what the State of Georgia proposed is
district 16—which also elected a Republican in both
2002 and 2000. Here the inference that a change in
classification is needed is more indirect, since the
actual district 16 in the 2002 consent plan is differ-
ent from district 16 in the 2001 plan. Nonetheless,
I can infer likely partisan outcomes in district 16
had the 2001 plan been used in 2002 by looking at
the outcome in districts such as district 18, which
has much the same character in the 2002 consent
plan as district 16 has in the 2001 plan, and which,

MINORITY POLITICAL INFLUENCE 373

TABLE 12.  TENTATIVE ASSIGNMENT OF GEORGIA SENATE DISTRICTS TO COIN TRANSITION CATEGORIES

(AS WE MOVE FROM THE 1997 BENCHMARK TO THE 2001 PLAN) IN A FASHION MORE CLEARLY REFLECTIVE

OF THE LIKELY EMPIRICAL EVIDENCE ABOUT MINORITY INFLUENCE

CC CO CI CN OC OO OI ON IC IO II IN NC NO NI NN

10 2 44 34 3 5 1
15 12 4 6
35 22 8 7
36 26 11 40 9
38 13 41 16
39 14 17
43 20 18
55 23 19

25 21
29 24
33 27

28
30
31
32
37
42
45
46
47
48
49
50
51
52
53
54

Districts in shaded cells are problematic in their coding by the State of Georgia. Circled districts are changed
from Table 10.

�

�



like district 16, elected a Republican in both 2002
and 2000. While VAP and Democratic performance
scores of district 16 in 2001 are very close to those
of district 18 in 2002, there are some slight differ-
ences—making 16 a slightly stronger Democratic
district. Nonetheless, these differences are not large
enough to project a Democratic victory in district
16 had the 2001 plan version of district 16 been used
in the 2002 election. Thus, there is a strong prima
facie case for reclassifying the expected transition
for this district as NN rather than NI. Again, how-
ever, I emphasize that evidence bearing on which
transition classification is the appropriate one
should have been a critical element of the remand
trial, since we are merely making a judgment that
is subject to factual rebuttal. It would be the State
of Georgia which would have had the burden of sup-
porting the claim, with a preponderance of the evi-
dence, that the district is, in fact, an influence dis-
trict despite electing a Republican, as the State was
claiming it to be. 

Switching both district 6 and district 16 from the
category of NI to that of NN, as it would seem most
plausible to do given the unlikelihood of com-
pelling expert witness rebuttal had there been a re-
mand trial, then the summary in Table 11 would be
changed so that the sum in that table would be mi-
nus 2, making the 2001 plan even more retrogres-
sive with respect to overall minority influence
judged at the district level than concluded previ-
ously in looking only at the change in the classifi-
cation of district 6. Table 13 shows the result of
both reclassifications.

Table 13 reflects only what I regard as the ap-
propriate reclassifications of district 6 and 16. But
there are at least six other districts whose proposed
classification by the State of Georgia with respect
to their level of minority influence is also at best
problematic. These districts are shown shaded in
Table 12. All are either districts which elected Re-

publicans in 2002 or which elected Democrats who
shifted their party affiliation to the Republican Party
after the 2002 election. 

One problematic district with respect to its clas-
sification as an opportunity to elect district is dis-
trict 22. The 2001 plan dramatically reduced black
VAP and black registration percentages in the dis-
trict and the 2002 plan was identical to the 2001
plan. The black incumbent lost narrowly in the gen-
eral election, so a Republican now holds the district.
With the Republicans now having the advantage of
incumbency it is perfectly reasonable to predict that
the district will remain in Republican hands, in
which case it would have to be reclassified from CO
to CN. But this change in classification would gen-
erate even stronger evidence of retrogression in
overall minority influence at the district level at-
tributable to the 2001 plan. If we reclassify districts
6, 16, and 22 in the fashion indicated above, the sum
shown in Table 11 would now be recalculated as
minus 4. 

How best to classify district 22 is a matter for fac-
tual inquiry, and should have been one of the key
empirical issues addressed by the parties and by the
district court had there been a remand trial. But here,
too, the burden would have been on the State of
Georgia to show, by a preponderance of the evi-
dence, that this district can reasonably be expected
to be recaptured by the Democrats.

I regard as problematic the classification of an-
other four of the six districts in terms of minority
influence by the State of Georgia These districts
were held by Democrats, but the Democrat shifted
party after the 2002 election (districts 4, 13, 23, and
29). Based on what is known from other jurisdic-
tions where this phenomenon occurred, I anticipate
that evidence presented at the remand trial had such
a trial taken place would have shown that the
switched-party representatives now behave like the
Republicans they are and not like the Democrats
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TABLE 13. SUMMARY CHANGE IN INFLUENCE MATRIX FROM THE 1997 PLAN TO THE 2001 PLAN FOR THE

GEORGIA SENATE IN WHICH THE ASSIGNMENT OF GEORGIA SENATE DISTRICTS TO COIN TRANSITION

CATEGORIES IN THE MORE EMPIRICALLY REASONABLE FASHION SHOWN IN TABLE 11 (BUT LEAVING

UNTOUCHED THE CLASSIFICATION OF THE SIX DISTRICTS IN TABLE 10 THAT WERE SHADED)

Transition CN CI, ON CO, OI, IN CC, OO, II, NN OC, IO, NI IC, NO NC TOTAL

Number of 
districts 0 1 4 45 4 0 0
Value �3 �2 �1 0 �1 �2 �3
Product 0 �2 �4 0 4 0 0 �2



they were. In any case, given that these are now dis-
tricts held by Republican representatives, the bur-
den would have been on the State of Georgia to
show that they are correctly characterized as mi-
nority influence districts. 

On the other hand, for District 11, identified in
Table 12 as one whose classification I view as sus-
pect and which if shifted in the obvious direction
would provide further evidence that the 2001 plan
is even more retrogressive with respect to the 1997
benchmark when judging minority influence at the
district level than I had previously concluded, the
State of Georgia had a potentially compelling argu-
ment. District 11 elected a Republican in 2002, but
not in 2000. The 2001 plan makes this district
slightly more Democratic than it was under the 2002
plan and this improvement, while slight, is still large
enough to make it plausible to claim that the district
would have elected a Democrat under the 2001 lines
even though it did not under the 2002 lines. Of
course, it is again the State of Georgia which would
have had the burden of supporting the claim, with
a preponderance of the evidence, that District 11
truly is a minority influence district despite having
elected a Republican in 2002. 

In sum, anticipating the likely evidence on mi-
nority influence that might have been presented at
a remand trial it seems virtually certain that the cor-
rect answer to question 3(a) is no, and that the 2001
plan is retrogressive with respect to minority influ-
ence at the district level. 

Of course, even if the answer given by the trial
court to question 3(a) would have been yes, in our
approach, we still would need to consider question
3(b). 

3(b) If the answer to question 3(a) is yes, was
the reduction in the number of control and/or
opportunity districts necessitated by the goal
of increasing the number of minority influence
districts? 

According to the State of Georgia, districts with
more than 25% black VAP are influence districts.
Taking them at their word, Table 3 shows that there
are just as many influence districts in the 2002 con-
sent plan as in the 2001 plan! Yet, the 2002 consent
plan has more control districts (and the same num-
ber of control plus opportunity districts) as does the
2001 plan which it replaced, and the two plans are
largely identical. Therefore, it would appear to be

impossible for the State of Georgia to convincingly
argue that the 2001 plan provides more minority in-
fluence overall than does the 2002 consent plan. But
then, the reduction in the number of control and/or
opportunity districts was not necessitated by the
goal of increasing the number of minority influence
districts, since the same end could have been
achieved by adopting the consent plan. Thus, the an-
swer to question 3(b) is, in my view, clearly no. 

DISCUSSION

The civil rights bar widely condemned the ma-
jority opinion in Georgia v. Ashcroft. The Court ma-
jority’s revisionist reading of the existing Section 5
case law was thought to be disingenuous at best, dis-
honest at worst. More importantly, the case was
viewed as offering a new standard for Section 5 that
would have diminished the protections afforded by
the VRA to minority voting rights (see e.g., Karlan,
2004).48 Thus, adding new language to Section 5
when the VRA was extended in 2006 to return Sec-
tion 5 to the Beer standard was a major goal of many
civil rights attorneys and concerned citizens. In this
they succeeded, although the exact meaning of the
new language remains to be subject to legal test.
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48 The judgment in Georgia v. Ashcroft also is relevant to the
debate involving law professors and political scientists who
study the Supreme Court about the extent to which jurispru-
dential reasoning as opposed to ideological predispositions
and/or (concealed) partisan motivations drives Court decisions.
This case was decided by a 5–4 vote, with the usual lineup of
“liberals” versus “conservatives,” and with Justice O’Connor
once again serving as the swing voter. But, whatever else may
be said about Georgia v. Ashcroft, it would seem that a deci-
sion by Republican appointed Justices upholding a Georgia Sen-
ate plan drawn by Democrats with the support of African-Amer-
ican legislators, and proposing a standard that would allow
Democrats to view African-Americans as Democrats who, ce-
teris paribus, gain increased influence when Democrats retain
majority control of the legislature is hard to fit into a partisan
mold. On the opposite side, however, I would also point out
that the Georgia v. Ashcroft decision could have become ad-
vantageous to Republicans in the longer run if the wrong-
headed notion became accepted that any district with a certain
minority population (say 25%) was ipso facto a minority in-
fluence district. In states controlled by Republicans, that inter-
pretation of what it took for minority influence would allow
Republicans to fragment black voters into districts that would
almost certainly elect Republicans, thus affecting both minor-
ity influence at the district level and the likelihood that a state’s
legislature would have a Republican majority. For a discussion 
of similar issues in the context of realistic opportunity to elect
see Brace, Grofman, and Handley (1987). 



At the heart of Georgia v. Ashcroft was a dis-
tinction among four types of districts. I have argued
that from a political science perspective, with a fo-
cus on empirical realities in the U.S. in the twenty-
first century, this four-fold distinction can best be
framed in terms of (a) districts in which minorities
have a realistic chance to win election because the
minority community can, if unified, control the out-
come; (b) districts in which minorities have a real-
istic chance to win election because the minority
community can control the Democratic primary, but
minorities can only win the general election with
“reliable” cross-over voting from the white com-
munity; (c) districts in which the minority commu-
nity is a key part of the elected official’s winning
coalition and can thus be expected to have influ-
ence; and (d) districts in which the minority com-
munity is not a key part of the elected official’s win-
ning coalition and cannot be expected to have
influence. Prior to Georgia v. Ashcroft, courts
tended to conflate types (a) and (b) usually to the
neglect of the latter, or to conflate types (b) and (c),
or types (c) and (d). Recognizing the distinctions
among the four types is an important positive fea-
ture of Georgia v. Ashcroft. On the other hand, I
have also argued that the Court majority in Geor-
gia v. Ashcroft was not successful in laying down
sensible empirical tests for minority political influ-
ence and, in particular, seemed to believe that any
minority population above a certain size necessar-
ily possessed influence. 

There simply is no magic number (at least below
that which gives a unified minority voting bloc ef-
fective electoral control of a district) such that mi-
nority population above that level will guarantee mi-
nority influence. Not only must we take into account
context specific factors, we must also take into ac-
count party control of the district and of the legis-
lature as a whole. As I have noted earlier, of the sev-
enteen so called influence districts identified by the
State of Georgia, seven ultimately elected white Re-
publicans.49 Any claim that these districts are actu-
ally ones where minorities have influence requires
us to ask if and when a district represented by a
 Republican can allow for minority influence—a
fundamentally empirical and context-specific ques-
tion. A minority population of, say, 25% may be po-
litically influential or not influential all. In an essay
in this journal describing his own research on vot-
ing patterns in the Georgia legislature, David Canon

(2008: 15, emphasis added) says “The [Georgia leg-
islative] data presented in Table 2 show a huge gulf
between the support scores for Republicans and
white Democrats and smaller but statistically sig-
nificant differences between the votes of white
Democrats and African American senators. These
data should put to rest the argument that a district
with greater than 25% BVAP can be an influence
district if it is represented by a Republican.” 

In large part because of the Georgia v. Ashcroft
majority’s failure to be clear about what constitutes
minority influence, I have argued that the Supreme
Court majority was also factually wrong in treating
the question of whether the 2001 Georgia legisla-
tive plan was retrogressive in terms of minority in-
fluence as essentially an open and shut question to
which the correct answer was an obvious no. De-
spite the Georgia v. Ashcroft majority’s strong hint
that the case might be an easy win for the State of
Georgia under the new retrogression standard laid
down by Justice O’Connor, I believe that the issues
would actually have been close at best had there ac-
tually been a remand trial. Indeed, my own prelim-
inary answer to the question of whether the 2001
Georgia Senate plan is retrogressive is yes, in that
with respect to each of the three prongs of our pro-
posed test we have tentatively answered questions
1(a) yes, and 1(b) and 1(c) no; 2(a) yes but 2(b) no;
and 3(a) no and 3(b) no. 

Nonetheless, I would emphasize that my evalua-
tions of each of the questions in my flowchart was
based on the limited evidence available to me, and
might, at least in principle, have been decided other-
wise based on new evidence presented at the remand
trial. While the analysis I give above provides strong
support for the view that even under the new Geor-
gia v. Ashcroft standard, the State of Georgia had very
much the weaker case, I do not wish to prejudge how
an actual trial would have gone, since there are fac-
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49 While the State identified more minority influence districts
in the 2001 plan (seventeen) than under the 1997 benchmark
(twelve), Georgia’s claims about what constituted a minority
influence district were simply not empirically credible, in that
three of the seventeen districts they identify as minority influ-
ence districts under the 2001 plan elected Republicans in both
2000 and 2002 and another four are districts where the Demo-
crat elected in 2002 shifted his party allegiance to the Repub-
lican Party. The U.S. Department of Justice noticed this simple
but important point and pointed it out to the district court in
2003 (in oral argument). 



tual issues that I have been unable to fully address
given the limitations of the evidence I had available
to me. Indeed, I believe that had the remand trial taken
place, the outcome in it would have turned more on
questions of fact then on questions of law. 

As I hope to have made clear in the discussion in
the body of the article, there are many specific em-
pirical questions which the remand trial court would
have had to address. For example, the remand court
would have needed to consider evidence about the
black proportion of the electorate and of the support
coalition of the winning candidate in various districts;
e.g., expert witness evidence about whether districts
6, 11, and 16, and districts 4, 13, 23, and 29 are in-
deed, minority influence districts, as the State of
Georgia was claiming; and about whether district 22
remained an opportunity to elect district.50 I also be-
lieve that the trial court would have had to address
what I have labeled as questions 2(b) and 3(b), about

whether alternative plans that did not diminish the
minority’s realistic opportunity to elect candidates of
choice could have been crafted that also maintained
minority influence at the district level comparable to
what was found in the 2001 plan, while at the same
time maintaining a likelihood of Democratic control
of the Georgia Senate comparable to what was found
in the 2001 plan.51 Having now acknowledged my
own uncertainties, however, had there actually been
a remand trial, I believe that the failure of the 2002
plan to maintain either black representation in the
Georgia Senate at its 2000 level or Democratic rep-
resentation in the Georgia Senate at its 2000 level
would have made it hard for the State of Georgia to
successfully argue that its 2001 plan was not retro-
gressive either in terms of diminishing the realistic
opportunity of the African-American community to
elect candidates of choice52 or in terms of failing to
maintain overall minority influence.53
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plan was retrogressive under Beer (as the Beer standard had most
commonly been interpreted) was not an easy question for the
D.C. Court to answer and led all members of that Court to a very
fact-specific review about exactly what black proportions in par-
ticular districts could preserve black opportunity to elect candi-
dates of choice. In my view, the trial court judges, both the ma-
jority and the minority, deserve to be complimented for their
considerable attention to the factual evidence and for careful con-
cern for evaluating comparisons in the context of the plan as a
whole. Given the very limited scope of the expert witness trial
record (reflecting failings on both the part of the State of Geor-
gia and the U.S. Department of Justice in their trial strategies) 
and given that the Court majority was interpreting the legal mean-
ing of retrogression in the then standard way, I believe the ma-
jority decision was the correct one, under the circumstances. Hav-
ing said that, I find myself quite sympathetic to the views of the
dissenting judge in the first trial before the D.C. panel. Judge
Oberdorfer’s views were, not at all unreasonably, shaped by the
considerable weight he gave to the views of the leading black
politicians in Georgia that the Senate plan was not retrogressive
with respect to the representation of the interests of African-
Americans. Judge Oberdorfer also asserted that the Department
of Justice had failed to demonstrate that the level of racially po-
larized voting in the three challenged districts was high enough
that minority candidates of choice could not be expected to win
despite the polarization. In the initial district court trial decision
in Georgia v. Ashcroft the legal burden was on the submitting
jurisdiction, and the case might well have been decided other-
wise had the burden of proof been reversed. 
53 Relatedly, the claim that racially polarized voting has sub-
stantially declined from previous levels is, in my view, much
overstated. Minority success is still largely due to concentrated
minority population in either majority minority districts or dis-
tricts where the minority population is enough to control the
Democratic primary and there is sufficient reliable cross-over
voting by white Democrats to allow minority Democrats to win
a general election. (See Lublin et al., 2009).

50 In this context, on the basis of new evidence (and a new le-
gal standard), the district court might also have chosen to re-
visit its findings of lack of retrogression in realistic opportunity
to elect candidates of choice in district 22, even though that is-
sue was not really before them.
51 On the other hand, the discussion in the previous section of
this article suggests that most districts are non-problematic with
respect to minority influence and that it might be possible to
stipulate to the character of all districts but those shaded and
those circled in Table 12, except possibly for districts 5, 40,
and 41. In particular, while the question of whether certain
Democrat-held districts such as 3, 8, 14, 20, 25, and 33 are truly
influence districts is of academic interest, whatever judgment
is made about that question could not have affected the out-
come of the remand trial—since these districts are the same or
essentially the same in demography in both the 1997 plan and
the 2001 plan. Similarly, there does not seem to be any reason
to have wasted a remand trial court’s time with analyses of dis-
tricts in the NN category, since the State of Georgia is not claim-
ing that any of these 26 districts in Table 10 reflects any mi-
nority influence. The districts that are identified as falling into
the CC category in Table 10 seem equally non-problematic
since they, too, do not affect any calculation of change in mi-
nority influence at the district level between the 2001 plan and
the benchmark, since they remain control districts in both plans.
Moreover, even the four districts (4, 13, 23, and 29) where the
Democratic party switchers are to be found may not be rele-
vant for the Section 5 inquiry if it can be shown that the switch-
ing cannot be attributed to differences in these districts between
the 1997 plan and the 2001 plan, since, on balance, the de-
mography in these districts does not change much between the
two plans. 
52 Even were one to look at the case for retrogression in the Geor-
gia Senate solely under the lens of Beer, as that case was inter-
preted prior to the Supreme Court’s new approach in 2003, I also
believe that the district court judgment in Georgia v. Ashcroft
might have gone either way. Deciding whether Georgia’s 2001



One last point about the case: I should declare the
extent to which I have been previously involved in
the litigation discussed above. First and most im-
portantly, I was not a participant in the original
Georgia v. Ashcroft litigation. However, I was a pu-
tative consultant to the U.S. Department of Justice
on the remand phase of the case—the phase that
never happened, and then I became an actual con-
sultant to the Larios v. Cox, 306 F. Supp. 2d 1214
(D. Georgia 2004); 305 F. Supp. 2d 1335 (D. Geor-
gia. 2004), three judge court on issues involving
evaluating realistic opportunity to elect in the plans
that court was drawing. I do not regard these latter
involvements as biasing in any way the political sci-
ence judgments offered above on minority political
influence in the 2001 Georgia plan.

Now let me turn to some more general issues about
the future of voting rights and about political science
approaches to the study of minority power. I believe
that the “road map” outlined in this article (and in
more conceptual detail in Grofman, 2006) offers, at
minimum, a simple but clear way to think about the
concept of “realistic opportunity to elect” in the le-
gal context and a way to address, in a structured and
logically consistent fashion, the kinds of questions
that any Court (or any expert witness) must answer
if the concept of “minority influence” were to be seen
as legally relevant to VRA jurisprudence. By look-
ing at these questions in a very concrete and fact-
specific setting, realistically mimicking what could
have been presented at a remand trial (within the lim-
its of the evidence I had available to me), I hope to
have shown how useful this “road map” can be. Per-
sonally, despite my own efforts at clarification, I re-
main skeptical about whether the concept of minor-
ity political influence can be defined in a way that
is both operationally manageable in a trial setting
and legally relevant, and the above discussion should
make clear that the concept of minority influence is
almost certainly more complex than many other con-
cepts commonly the subject of expert witness testi-
mony in voting rights cases, e.g., realistic opportu-
nity to elect candidates of choice, or geographic
compactness, or racially polarized voting. Nonethe-
less, whether inside or outside the plan drawing and
litigation context, I believe that the approach out-
lined here is informative for any lawyer, legislator,
judge, social scientist, or ordinary citizen who wants
to think seriously about the very slippery concept of
minority influence.54
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