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Chapter 15

Extending Section 5 of the
Voting Rights Act: The Complex
Interaction Between Law and Politics

Bernard Grofman and Thomas Brunell

on both politics and the state of the law, and even more upon the peculiar
interaction between the two.

Looking at the renewal issue in 2003, when the first draft of this chapter was
written, it appeared that the two most important factors affecting renewal were
who was going to be elected president in 2004 and the closely related question
of who would be on the Supreme Court when the VRA came time for renewal. To
these questions we now know the answers. Yet the general predilections of the
next Supreme Court were always in little doubt, regardless of which particular
bodies come to inhabit those robes. And there were reasons to think that the VRA
is such an icon it was unlikely to be attacked even by a Republican president,
especially one courting the Latino vote.

Moreover, whether renewal was to be decided by a Congress controlled by the
Democrats or one controlled by the Republicans, mattered a lot less than one
might think because there is no simple link between likelihood of renewal and
Democratic strength. There are critical differences between the parties in their
views about section 5 (and about voting rights—and civil rights, in general), but
there are also big differences within the parties. Both parties will be divided about
the renewal. But majorities in each will likely favor renewal of section 5 in some
form. In the political realm, the devil will be in the details.

Most House members from the Republican Party see race conscious line-drawing
as just another form of affirmative action quota, and thus something to which they
are, in principle, unalterably opposed. And most states rights oriented Republicans
see the preclearance denial authority of section 5 given to the Department of Justice
(or to the federal bench in the District of Columbia) to be an undue imposition on

The renewal of section 5 of the Voting Rights Act (VRA) in 2007 will depend
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local responsibility for conducting elections, and are likely to view the pre-1965 his-
tory of racism in covered jurisdictions as having happened too long ago to bet rele-
vant today (the Bull Connor is Dead argument). However, fpr many Repubh_cans,
principle must bow to pragmatism. With respect to voting nght.s, the Republ%cans
have long been divided between a pragmatic wing that sees section 5 and section 2
as having dramatically benefited Republicans by leading to the packing of
Democrats of all races into the heavily minority districts, and a “principled” wing
that continues to see color-conscious districting as anathema regardless.!

The pragmatists relish the way in which the creation of majority-minority
districts has “bleached” the remaining districts and thus bled them of loyal
Democrats so as make it easier for Republican candidates to win in them. In
addition to the direct benefits of reducing the number of districts that
Democrats might win, the more Machiavellian elements of the pragmatist wing
of the Republican Party also believe that section 5 as it has been implemented
helped lead to white flight from the Democratic Party in the South by reinforc-
ing the notion that the Democrats are the party of minorities. As white
Democratic representation falls, and minority Democratic representation rises,
the prominence of minority members as spokespersons for the Democratic
Party in the South increases.? Whether Machiavellian or not, pragmatist
Republicans believe it very likely that, for the immediate future, the Voting
Rights Act could serve a major factor in keeping Republicans the majority party
in the U.S. House. Moreover, Republican pragmatists are keenly attuned to the
negative political consequences of being seen as antiminority, especially anti-
Hispanic, at a time when the party is trying to make inroads at the margins
among minority groups by emphasizing faith-based concerns.

Democrats are also somewhat divided about section 5, but the dramatic reduction
in the number of white southern Democrats in Congress makes the preponderant
view among Democrats easier to suss out. We can think of Democrats as being divid-
ed into roughly three groups. Minority Democrats (correctly) see the Voting Rights
Act as the single most important factor in their ultimate electoral success, Without
the majority-minority districts created by section 2 litigation (or to avoid section 2 lit-
igation), the number of black elected officials (and elected Hispanic officials) would
have remained minuscule. Section 5 is seen as a key to protecting those gains.3

Tables 15.1 and 15.2 chart the relationship between black population and black
electoral success in the various rounds of congressional redistricting beginning in
the 1960s, including the post-2000 round of redistricting.* The basic patterns
in 2002 are very similar to past results. The key difference is a few House districts
in the South that are not majority-minority, but where minority voting strength
is large enough to control the Democratic primary in the absence of a white
Democratic incumbent, are now electing minorities to office due to low but rela-
tively reliable levels of cross-racial voting support by the remaining white
Democrats. But even such districts are, in character, very heavily minority.

That minority Democrats are likely to favor the renewal of section 5 will come as
no surprise. White Democrats from areas with relatively few minorities can also be
expected to support section 5 renewal, both on principle and because they have lit-
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