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DRAWING EFFECTIVE MINORITY DISTRICTS:
A CONCEPTUAL FRAMEWORK AND SOME
EMPIRICAL EVIDENCE

BERNARD GROFMAN, LISA HANDLEY, AND DAVID LUBLIN

When applying the Voting Rights Act, courts and commentators alike
have too often fixated on the distinction between “majority-minority”
districts and “majority-white” districts, while paying relatively little
attention to the likely electoral outcomes that any given districting plan
will actually generate. In this Article, three political scientists provide a
conceptual framework for predicting minority electoral success, taking
into account the participation rates and voting patterns of minority and
white voters, as well as incorporating the multi-stage election process
(primaries plus general elections, and sometimes runoff elections). The
Authors also analyze empirical election data to demonstrate how the
model can be applied to address voting rights disputes.
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INTRODUCTION

Labels can be misleading. In the last decade, federal and state
judges applying the Voting Rights Act' have analyzed election
districts by wusing labels such as “majority-black,” “majority-
Hispanic,” and “majority-minority” in nearly three hundred cases?
Those labels never appear in the Act itself, and some jurists and
commentators have argued that they rest on a misreading of
congressional intent.® Perhaps the greatest problem with these labels
is that they confuse more than they illuminate because their
definitions are inconsistent from case to case. Absent swift guidance
from the Supreme Court, this confusion could generate an enormous
amount of needless litigation in the coming months, as states attempt
to redraw district lines in response to the newly released data from
the 2000 census.

Some courts and commentators have used labels such as
“majority-black” quite literally, to refer to a simple arithmetic
concept: If African Americans outnumber everyone else in a given
district, or if African-American adults outnumber other adults, or if
African-American adult citizens outnumber other adult citizens, then
a district is “majority-black.” At other times, the labels have been
used in a functional sense, to refer to districts that are effectively
controlled (or have at least a fifty-fifty chance of being effectively
controlled) by African Americans or, to put it differently, where
African-American voters have a realistic chance of electing their

1. 42U.S.C. § 1973 (1994).

2. This figure is derived from a search of Westlaw’s ALLCASES database, covering
reported decisions from January 1, 1991 to November 1, 2000. A similar search, covering
the same period, reveals more than six hundred law review articles using this terminology.

3. See, e.g., Holder v. Hall, 512 U.S. 874, 891-946 (1994) (Thomas, J., concurring).
But see id. at 956-57 (Ginsburg, J., dissenting); Id. at 957-66 (Stevens, J., dissenting).
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preferred candidates. Each of these definitions overlaps to some
significant degree, but many of the most difficult cases in voting rights
jurisprudence arise precisely where it may be possible to draw a
district that is “majority-black” under one definition, but not under
another.

This Article will make a two-fold argument. First, the Voting
Rights Act, properly interpreted, should focus on actual election
outcomes, not on rigid demographic “cutoff lines” such as 50% black
population. Second, a proper analysis of likely election outcomes
depends on several factors: the relative rate at which minorities and
whites participate in the electoral process, the degree to which
minority and white voters support minority-preferred candidates, and
the fact that, in the United States, we have a two-stage electoral
process. The last point, in particular, has been neglected by political
scientists, election law experts and the courts. Many public offices,
however, including most congressional and state legislative seats,
require a candidate first to win her party’s nomination in the primary
and then to prevail against the other parties’ nominees in the general
election. In fact, in some instances (as in many southern states), there
is even an intermediate stage, a runoff election.* This Article offers a
conceptual framework that takes into account all stages of the
election process in predicting minority electoral success or failure.
The Article concludes by emphasizing the need for case-specific
analyses to determine the percentage minority necessary to provide
minority voters with an equal opportunity to elect their candidates of
choice.

Part I of this Article describes how the Voting Rights Act may be
interpreted functionally, to focus on the effectiveness of minority
districts in actually electing minority candidates, rather than fixating
on arbitrary demographic cutoffs. Part II reviews the political science
literature on the link between a district’s minority population
percentage and its effectiveness in electing minority-preferred
candidates.  Finally, part III examines empirical data from
congressional elections in the South, and from state legislative
elections in South Carolina, to show how the framework can be

4, Runoff elections are generally held when no candidate receives a majority of the
vote in a primary election. The top two primary candidates are required to compete in
another round of balloting, and in this second (or “runoff”) election, the candidate that
receives the majority of the vote wins the election—and usually proceeds to a general
election. The runoff is currently used in twelve states—ten of which are in the South. See
generally, CHARLES BULLOCK III & LOCH K. JOHNSON, RUNOFF ELECTIONS IN THE
UNITED STATES (1992) (providing data on runoffs and their racial implications).
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applied, and to demonstrate the need for case-specific analyses in
determining the percent minority population needed to give minority
candidates an equal opportunity to be elected to legislative office.

I. THE VOTING RIGHTS ACT AND EFFECTIVE MINORITY DISTRICTS

Two sections of the Voting Rights Act deal most directly with
redistricting. Section 2 of the Act applies nationwide,’ while section 5
applies only to certain “covered jurisdictions.”® Although the
procedural requirements of each section are entirely different, this
Article focuses on the substantive standards.

As originally enacted by Congress in 1965, both section 2 and
section 5 echoed the words of the Fifteenth Amendment to the U.S.
Constitution’ and prohibited the “den[ial] or abridg[ement of] the
right to vote on account of race or color.”® Over time, federal courts
held that the Act applied to redistricting,” and Congress expanded it
to protect members of language-minority groups as well as racial
groups.t®

In 1982, Congress amended section 2 of the Voting Rights Act!!
and added language explaining that one’s right to vote is illegally

5. Procedures for the Administration of Section 5 of the Voting Rights Act of 1965,
as amended, 28 C.F.R. § 51.4 App. (2000).

6. Id. Section 5 applies to nine States in their entirety (Alabama, Alaska, Arizona,
Georgia, Louisiana, Mississippi, South Carolina, Texas, and Virginia) and to parts of seven
others (California, Florida, Michigan, New Hampshire, New York, North Carolina, and
South Dakota). These jurisdictions are covered by section 5 by virtue of the formula
contained in section 4(b) of the Act: (1) the jurisdiction maintained a test or device as a
precondition for registering or voting as of November 1, 1964 and (2) less than 50 percent
of the voting age population was registered to vote on November 1, 1968 or November 1,
1972, or less than 50 percent of the voting age population voted in the November 1968 or
the November 1972 election. Lisa Handley & Bernard Grofman, The Impact of the Voting
Rights Act on Minority Representation: Black Officeholding in Southern State Legislatures
and Congressional Delegations, in QUITE REVOLUTION IN THE SOUTH: THE IMPACT OF
THE VOTING RIGHTS ACT 1965-1990, at 335, 34243 (Chandler Davidson & Bernard
Grofman, eds. 1994) [hereinafter QUIET REVOLUTION IN THE SOUTH].

7. Section 1 of the Fifteenth Amendment provides: “The right of citizens of the
United States to vote shall not be denied or abridged by the United States or by any State
on account of race, color, or previous condition of servitude.” U.S. CONST., amend. XV,
§1.

8. Voting Rights Act of 1965, Pub. L. No. 89-110, § 5, 79 Stat. 437, 439 (1965); id. § 2,
79 Stat. 437, 437 (1965).

9. E.g., Georgia v. United States, 411 U.S. 526, 531-35 (1973).

10. 89 Stat. 400, 401 (1975) (codified at 42 U.S.C. § 1973b(£)(2) (1994)).

11. Section 2 of the Voting Rights Act was amended to make it clear that plaintiffs
alleging unlawful vote dilution need not prove purposeful discrimination, but rather that
the voting standard, practice or procedure “results in a denial or abridgement of the right
of any citizen of the United States to vote on the account of race or color.” 42 U.S.C.
§ 1973 (1994).
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abridged “if, based on the totality of circumstances, it is shown
that ... [members of a protected class of minority-group citizens]
have less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their
choice.”? As the Senate report accompanying the 1982 amendments
explained, Congress sought to eradicate voting practices that
“minimize or cancel out the voting strength and political effectiveness
of minority groups.”

As for section 5, the Supreme Court announced a
“ponretrogression” standard: A new voting practice (such as a
redistricting plan) must not have the purpose or the effect of
“worsening” the position, or lessening the voting strength, of minority
voters.* Thus, a new redistricting plan under the Voting Rights
Act—under either section 2 or section 5—must estimate the future
voting strength of minority citizens under the new plan. Under
section 5, that level of future voting strength is then compared with
the level of minority voting strength under the previous plan, to see
whether the new plan is “retrogressive.”® Under section 2, the level
of future voting strength under the challenged plan is compared with
some hypothetical “illustrative plan” presented by the plaintiffs, to
see whether the new plan is “dilutive.” In either inquiry, the key is
estimating future minority voting strength.

As the plain text of section 2 makes clear, the central focus of a
minority voting rights challenge to a redistricting plan is its effect on
minority voters’ opportunities “to elect representatives of their
choice.”® Thus, under section 2, the central question when analyzing
a new plan or a hypothetical alternative proposed by the plaintiffs is,
how many representatives preferred by minority voters are likely to
be elected under each competing plan, and with what degree of
certainty. Defining which candidates should qualify as “minority-
preferred” is a question the courts are still grappling with, but for the
purposes of this Article, we have assumed that minority voters cannot
be said to have a truly equal opportunity to elect if only their favorite
white candidates can be elected to office.”” Hence, we will refer

12. Id

13. S. REP. NO. 97-417, at 28 (1982), reprinted in 1982 U.S.C.C.A.N. 177, 205.

14. Beer v. United States, 425 U.S. 130, 141 (1976).

S Id

16. 42U.S.C. §1973.

17. Barnett v. City of Chicago, 141 F.3d 699, 703 (7th Cir. 1998) (“It may be highly
regrettable that a candidate’s race should matter to the electorate; but it does; and the
cases interpreting the Voting Rights Act do not allow the courts to ignore that
preference.”); Clarke v. City of Cincinnati, 40 F.3d 807, 812 (6th Cir. 1994) (“[T]he Act’s
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interchangeably to “minority candidates” and “minority-preferred
candidates.”

The essential task under section 5 is very similar to that under
section 2: to quantify minority voters’ opportunity to elect their
preferred candidates under either of two competing plans. The main
difference is that the new plan is compared not to the plaintiffs’
hypothetical map, but rather to the status quo plan in effect at the last
election. For simplicity’s sake, we will focus then on section 2 for the
remainder of this Article. We will also focus, for conceptual clarity,
on biracial jurisdictions, where the vast majority of the population is
either black or white, with few Latinos, Asians, Native Americans, or
multiracial individuals.

The two leading cases interpreting section 2—the Supreme
Court’s 1986 decision in Thornburg v. Gingles,”® and its 1994 decision
in Johnson v. DeGrandy®—contained language that has proven
confusing to the lower courts. On the one hand, the decisions seemed
to place dispositive weight on the number of districts that were
literally “majority-minority,” apparently on the assumption that only
districts where blacks (or Hispanics) outnumber whites provided
minority voters with the potential to elect their preferred candidates.?
On the other hand, while the evidence in Gingles clearly showed
racial polarization, i.e., most blacks preferred black candidates while
most whites preferred their opponents, the evidence also suggested
that blacks did not necessarily have to be a majority in a given district
in order to elect their preferred candidates. In her concurrence,
Justice O’Connor expanded on this theme, noting that a minority
group that could count on some white support did indeed have the
potential to elect its preferred candidates, even if the district fell

guarantee of equal opportunity is not met when . .. candidates favored by minorities can
win, but only if the candidates are white.”) (citations, internal quotation marks, and
brackets omitted).

18. 478 U.S. 30 (1986).

19. 512 U.S. 997 (1994).

20. The Gingles Court established a three-prong test, with the second and third
prongs relating to the extent of racially polarized voting. Gingles, 478 U.S. at 50-52. The
first prong required section 2 plaintiffs “to demonstrate that [their minority group] is
sufficiently large and geographically compact to constitute a majority in a single-member
district.” Id. at 50 (emphasis added). The Court explained that if “the minority group is
so small in relation to the surrounding white population that it could not constitute a
majority in a single-member district, these minority voters cannot maintain that they
would have been able to elect representatives of their choice in the absence of the
[challenged plan].” Id. at 50 n.17; see also DeGrandy, 512 U.S. at 1016 n.12 (implying that
51% non-Hispanic districts would leave Hispanic voters with no power to affect election
results).
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