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UNITED STATES V. BARAJAS-AVALOS:
The Fourth Amendment and its Limitations

Renee DeGolier*

INTRODUCTION

As citizens of the United States of America, individuals are guaranteed
certain unalienable rights that are explicitly derived from the Constitution.  Our
forefathers created this document with the hope that the ideas and principles
encapsulated within each section would preserve the ideals of truth and justice
and promulgate a society of morals and security for its citizens.  For this reason,
the Constitution has been the single most powerful document in United States
legal history. Only an amendment with congressional and state ratification to
the written word of the Constitution may alter the fundamental authority of this
document and its power.

The Constitution of the United States specifies within the Fourth
Amendment that:

[T]he right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the
persons or things to be seized.1

Although the right to privacy is not explicitly stated within the
Constitution, our government has recognized that the concept is implicit within
the document.  It is from this recognition that various court proceedings have
addressed the issue of what constitutional constraints are encapsulated by the
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1 U.S. CONST. amend. IV, § 1 (emphasis added).
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Fourth Amendment.  The United States Supreme Court has addressed and
established particular areas to which the amendment is applicable.  The Court
has also established that individuals must demonstrate a ‘reasonable
expectation of privacy,’ such as those expectations associated with the intimate
activities of the home, in order to claim Fourth Amendment protections.

This article examines whether the Ninth Circuit Court of Appeal erred
in its United States v. Barajas-Avalos decision.  Based on the facts provided
and the precedent presented in this article, the analysis section poses the
argument that the Ninth Circuit did arrive at the correct holding in regards to
Barajas-Avalos, given the legal precedent.  Upon evaluation of the facts of Mr.
Barajas-Avalos’ situation, the protections of the Fourth Amendment were
inapplicable to him under the established legal standards.  However, the
legitimacy of this ruling hinged on the Court’s application of Oliver v. United
States, a previous case in which, in this author’s view, the Supreme Court
created an inappropriate legal standard.  Had it not been for the Supreme
Court’s misguided ruling in Oliver, Mr. Barajas-Avalos’ case may rightly have
had an entirely different outcome.

The case of United States v. Barajas-Avalos involves the question of
whether the trespass onto Mr. Barajas-Avalos’ private property constitutes an
unreasonable search of his land and can be used as a basis for arguing the
abridgment of his constitutionally protected rights.  Mr. Barajas-Avalos
contended that he retained a reasonable expectation of privacy at the time of the
aforementioned trespass.  This article, after summarizing and analyzing the
relevant case precedent applicable to Mr. Barajas-Avalos, will show that the
Ninth Circuit’s affirmation of the Oregon District Court ruling is consistent
with the relevant case precedent, though it exemplifies the erroneous legal
standard set by Oliver.

BACKGROUND

The events of the case in question culminated with the affirmation of
Mr. Barajas-Avalos’ conviction by the Ninth Circuit Court of Appeals.  Mr.
Barajas-Avalos was convicted of conspiracy to manufacture
methamphetamines, and was sentenced to 360 months in prison, to be followed
by five years of supervised release.2  Upon appeal, Mr. Barajas-Avalos alleged
that the evidence compiled against him, which was relied on by the issuing

                                                     
2 United States v. Barajas-Avalos, 377 F. 3d 1040, 1042 (9th Cir. 2004).
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Magistrate for the formal declaration of a warrant, could not have been attained
without the unlawful actions of the investigating officers. Following this
contention, Mr. Barajas-Avalos argued that his Fourth Amendment rights had
been violated.  Nevertheless, he was unable to receive a reversal of the
judgment on appeal.3

The Barajas-Avalos investigation began when Detective Leonard C.
Olsen started investigating the possible illegal activities of a group known as
the Organization, which was thought to be in the production of
methamphetamines.  Detective Olsen is a highly qualified officer of the Oregon
Police Department who is trained in the narcotic division.  He has attended
various courses and seminars on continuous narcotic education, and is well
versed in the methods used for the manufacture of controlled substances.4

After beginning his investigation in April 1999, Detective Olsen, with
the assistance of DEA agent Jeffrey Poikey, seized twenty-two pounds of
methamphetamines from a lab in Hillsboro, Oregon in June of 1999.5  The
investigation allowed them to identify the lab as belonging to the Organization.
Two individuals apprehended at the seizure identified Mr. Barajas-Avalos as a
member of the Organization, which was later confirmed through an
investigation of phone records.

On March 23, 2000, officers discovered 2,322 pseudoephedrine bottles
lying beside a fence on Soda Springs Road.6  Pseudoephedrine is a substance
used in the manufacture of methamphetamines.  Following confirmation that
the farm in question belonged to a Mr. Barajas-Avalos, Detective Olsen began
to investigate the suspect in greater length.  In April, Mr. Barajas-Avalos was
identified purchasing sixteen pounds of Methyl-Sulfonyl-Methane (MSM), a
substance often used as a cutting agent in the manufacturing of
methamphetamines.  The MSM was determined to be the same cutting agent
used in the methamphetamines previously seized.  Mr. Barajas-Avalos was also
observed purchasing MSM on subsequent occasions.

In July of 2000, investigators received a tip from a cooperating
defendant that Mr. Barajas-Avalos rented out a ranch in Forest Grove, Oregon
to the Organization for the price of $15,000 to manufacture

                                                     
3 Id. at 1043.
4 Id.
5 Id at 1043-44.
6 Id.
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methamphetamines.7  The investigation identified Mr. Barajas-Avalos as a part
owner of the Willow Tree Farm on Soda Springs Road where the
pseudoephedrine bottles had originally been discovered.  These discoveries led
to a direct investigation of the Willow Tree Farm by Detective Olsen and Agent
Poikey in September of 2000.

Olson and Agent Poikey were able to conclude from their investigation
that the farm was not used as a place of residence.  They obtained information
verifying that the land was zoned as commercial farmland, and was not for
residential use.  In addition, Detective Olson and Agent Poikey discovered that
General Electric had not furnished electrical services to the property in a
significant period of time.  This conjecture was inadvertently affirmed by Mr.
Barajas-Avalos himself following a routine traffic stop on September 19, 2000.
Mr. Barajas-Avalos was driving a pick-up truck that failed to display a proper
license plate. While being questioned by the officer performing the traffic stop,
Mr. Barajas-Avalos acknowledged that his residence was 14280 Northwest
Tradewinds, Portland, Oregon.8  Detective Olsen and Agent Poikey continued
to investigate the Willow Tree Farm.  They did so from an adjoining neighbor’s
property with the neighbor’s consent, and were able to observe the vehicles that
entered and exited the premises at various times of the day.  They also observed
certain structures, including a travel trailer and a Quonset hut.9

On September 21, 2000, Detective Olsen and Agent Poikey entered the
Willow Tree Farm without a warrant.  They did so despite a prominently
displayed no-trespassing sign on the Willow Tree Farm gate.  While on the
property, Detective Olsen and Agent Poikey were able to observe the structures
more closely than they had from the adjoining residence.  As they peered
through the window of a canopy on the property, Detective Olsen and Agent
Poikey discovered the following: two large plastic trash containers, two blender
boxes, a container of acetone, one propane burner, discarded plastic gloves,
paper towels, duct tape, and one twenty pound pail labeled MSM.

The items observed by Detective Olsen were those that he had been
trained to identify as agents used in the process of manufacturing
methamphetamine.10  In addition, the officers were able to determine that a red
stain found at the end of the Quonset hut was most likely caused by red

                                                     
7 Id.
8 Id at 1045.
9 Id. at 1046.
10 Id. at 1045.
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phosphorous, an agent commonly associated with the production of
methamphetamines.11  As they continued their investigation of the Willow Tree
Farm, Detective Olsen and Agent Poikey discovered four discarded glass lids
generally used to cover deep fryers, also used in the process of manufacturing
methamphetamines.  After completing the initial search, Detective Olson and
Agent Poikey continued surveillance of the property in order to observe any
additional suspicious activity.

Detective Olsen and Agent Poikey used the information they had
attained from their investigation of the property to request and receive a warrant
from Magistrate Judge Janice M. Stewart on October 11, 2000. The warrant
granted them the authority to search the Willow Tree Farm and Mr. Barajas-
Avalos’ automobile.  Magistrate Stewart subsequently issued a warrant for the
search of a storage locker in Beaverton, Oregon, which was listed as belonging
to one Mr. Barajas-Avalos.12

Mr. Barajas-Avalos moved to suppress the evidence used against him
on the basis that the warrant issued was erroneously granted due to the officers’
misconduct while investigating his property, which, her argued, ultimately
abridged his Fourth Amendment protections.  He claimed that given the fact
that the Willow Tree Farm was used as an occasional residence, it should be
protected by Fourth Amendment provisions afforded to the home and
surrounding curtilage.13  Mr. Barajas-Avalos referred to the travel trailer as the
residence from which the detectives gathered various observations from within
and around the structure.  He argued that not only should the travel trailer be
protected from unreasonable searches and seizures, but so should the area
immediately surrounding the structure in observance of curtilage standards.

Mr. Barajas-Avalos presented witnesses on his behalf on March 6,
2001 to corroborate his objections.  Those questioned included Mr. Ramon
Barajas, Mr. Barajas-Avalos’ father, and Mr. Enrique Barajas, Mr. Barajas-
Avalos’ brother.  Mr. Ramon Barajas testified to having slept in the travel
trailer on regular occasions in order to do work the following day on the farm,
and to protect the property.  Enrique Barajas claimed that he had used the travel
trailer as a residence from September 15, 1993 until December 26, 1993.14

                                                     
11 Id.
12 Id.
13 Curtilage is the area immediately surrounding the home, which is afforded similar
constitutional protections as the structure of the home itself.
14  Barajas-Avalos, 359 F.3d at 1211.
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However, the argument proved to be unconvincing to the Court due to
observations made by Detective Olsen and Agent Poikey who stated that there
were no objects, such as clothing, food, bedding, or electrical connections,15 to
suggest the establishment of the travel trailer as a residence.  The only items
visible that may have been used for sleeping purposes were two small thin foam
mattresses, under one of which a mouse had burrowed a nest. Due to the
inability of Mr. Barajas-Avalos to persuade the Court that the travel trailer in
question was being used as a residence and that the surrounding area was its
curtilage, the decision of the District Court was affirmed on appeal.16

LEGAL STANDARD

General Legal Standard

As stated previously, the Fourth Amendment protects, “persons,
houses, papers, and effects against unreasonable searches and seizures.”17  Past
court holdings have established certain standards by which to evaluate a search
in regard to these protections from a modern legal perspective.  Various cases
dealing with Fourth Amendment issues have been brought to the attention of
the courts throughout the years.  Many of these cases have either set new
standards for evaluation or have re-enforced existing ones.

Application in the Katz Case

Katz v. United States is an example of a case that set new standards.18

This case involved the question of whether the attachment of an electronic
listening device to a telephone booth was an abridgment of the Fourth
Amendment.  The defendant in this case was suspected of transmitting
wagering information via telephone conversations, in violation of federal laws.
                                                     
15 Mr. Barajos-Avalos argued, however, that it was possible to obtain electrical power
by tapping into a nearby electrical pole if needed.
16  Id. at 1043.
17 “[T]he right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no warrants shall
issue, but upon probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons to be seized.”  U.S. CONST.
amend. IV, § 1.
18 Katz v. United States, 389 U.S. 347 (1967).
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Law enforcement officers took it upon themselves to attach an electronic
recording device to the telephone booth that was known to be visited by Mr.
Katz on a regular basis.  The District Court allowed the recordings to be
introduced as evidence, and the Court of Appeals affirmed.

However, the Supreme Court reversed on the basis that, although the
area in question was not of a residential nature, the occupant retained a
reasonable expectation of privacy that stemmed from entering the telephone
booth and paying the stipulated toll in order to be entitled to place a phone call
that would not be overheard or recorded.  As stated in the Katz case, “Wherever
a man may be, he is entitled to know that he will remain free from unreasonable
searches and seizures.” 19  In spite of the fact that there was no physical
intrusion into the area of the phone booth, the attachment of the recording
device to the telephone booth allowed for the interception of information,
which would otherwise have been inaccessible except by physical intrusion. In
Katz, the Court reinforced the idea that, “the Fourth Amendment protects
people, not places” 20 from unreasonable intrusions.

In his concurring opinion, Justice Harlan established a two-part test to
determine when a person is entitled to a reasonable expectation of privacy for
Fourth Amendment purposes.  First, a person must demonstrate a genuine
subjective expectation of privacy.  Second, that expectation of privacy must be
accepted as objectively “reasonable” by society at large.  While the first,
subjective condition is met so long as the person truly expects to enjoy a state
of privacy, the second objective condition is not as easily satisfied.  Most
objects and activities made visible to the public are not protected because no
effort has been made to keep them private.  Any rational member of society
would consider an expectation of privacy regarding such objects and activities
to be unreasonable.21

Application in the Gooch Case

United States v. Kenneth D. Gooch involved alleged shootings reported
to the police in the Seattle, Washington area.22  Officers were dispatched to
investigate the matter after intercepting a call at approximately 3:30 a.m. from a

                                                     
19 Id. at 358.
20 Id.
21 Id. at 360-61.
22 United States v. Gooch, 6 F.3d 673 (9th Cir. 1993).
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campground in Stevens County.  After interviewing various individuals at the
site, the officers determined that a man named Mr. Gooch was the alleged
shooter in the incident that had occurred at approximately 2:00 a.m.
Consequently, the officers proceeded to a tent where Mr. Gooch was believed
to be residing with a female companion.  Upon arrival, the officers found Mr.
Gooch in the tent and ordered him to vacate.   They proceeded to arrest him and
then placed him in a police vehicle.  The officers then requested that his female
companion, Mary Baker, vacate the tent as well.  While searching the tent, the
officers found a firearm under one of the pillows.

Mr. Gooch moved to dismiss the federal charges against him due to the
failure of his counsel to suppress evidence illegitimately acquired through an
illegal search.  The District Court concluded at a post trial suppression hearing
that the gun and all of its accoutrements should have been suppressed at trial,
and that the arrest of Mr. Gooch was not valid.  This conclusion was due to Mr.
Gooch having retained a reasonable expectation of privacy within his tent,
which he had been using as a residence.  In the absence of exigent
circumstances, the intrusion of police officers into Mr. Gooch’s tent was an
invasion of the intimate area of his residence.  In order to have legally gained
entrance into the area in question, the law enforcement officials would have
needed a warrant issued by a magistrate.  The Court deemed that a temporary
residence could still retain all the legal protections of a traditional and the
reasonable expectation of privacy associated with a dwelling.23

Application in the Oliver Case

The case of Oliver v. United States24 is also critical in the evaluation of
Fourth Amendment protections because it affirmed the “open fields” doctrine.
After receiving reports of marijuana growth on a farm in Kentucky, narcotics
officers went to investigate the property.  Upon arrival, they approached a gate
clearly posted with a no-trespassing sign.  The officers chose to ignore the sign
and walked around the gate to a road that led down to a marijuana field
approximately one mile from where the defendant’s house was located.  As
stated in the case, “It is not generally true that fences or no-trespassing signs

                                                     
23 Id. at 677 (quoting California v. Carney, 471 U.S. 386 (1985): “The automobile
exception applies only when a vehicle is on the open road or is capable of movement
and is in a place not regularly used for residential purposes – temporary or otherwise.”).
24 Oliver v. United States, 466 U.S. 170 (1984).
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effectively bar the public from viewing open fields in rural areas.” 25  When the
officers determined that the marijuana field belonged to the defendant, they
filed for a warrant for the search and seizure of the marijuana field, and arrested
the defendant.

 The District Court found that the Defendant had a reasonable
expectation of privacy as previously established in Katz.  The Court reasoned
that the marijuana field was not visible from any vantage point available to the
general public.  However, the United States Supreme Court ruled that police
officers may enter and search a field without warrant under the open fields
doctrine.  Individuals cannot expect privacy for any activity taking place
outdoors in open fields.

ANALYSIS

This article examines relevant case precedent in order to provide an
analysis of the facts and ruling in Barajas-Avalos.  The principle of a
reasonable expectation of privacy established in Katz26 can be applied to Mr.
Barajas-Avalos’ case.  Mr. Katz’s case relied on this notion of the average
person’s conception of privacy, which Katz enjoyed during his conversation in
the telephone booth.  Mr. Barajas-Avalos may also have had a reasonable
expectation of privacy in the travel trailer and its surrounding curtilege.  To
satisfy this requirement, Mr. Barajas-Avalos needed to prove not only that he
personally expected to enjoy a degree of privacy subjectively, but also that the
average individual would objectively acknowledge such an expectation.

The Gooch27 case also played a crucial role in determining the outcome
Mr. Barajas-Avalos’ case.  Because a non-traditional dwelling was found to
hold the same constitutional protections as that of a traditional dwelling in
Gooch, Mr. Barajas-Avalos might have argued that he should be afforded
Fourth Amendment protections for his travel trailer and the area immediately
surrounding it (curtilage) since it had allegedly been used as a temporary
residence on several occasions.  Precedent has established that tents, hotel
rooms, and other areas used as temporary dwellings retain Fourth Amendment
protections.  Mr. Barajas-Avalos could have contended that, despite the

                                                     
25 Oliver, 466 U.S. at 179.
26 Katz v. United States, 389 U.S. 347 (1967).
27 United States v. Gooch, 6 F.3d 673 (9th Cir. 1993).
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condition of the foam mattresses discovered within the travel trailer, they still
offered proof that the trailer had been used as a temporary dwelling.

However, there is a fundamental difference between the case of Mr.
Barajas-Avalos and that of Mr. Gooch, in that Mr. Gooch had been actually
residing in his tent at the time of his arrest and search, while Mr. Barajas-
Avalos’ travel trailer was uninhabited at the time of its search.  This
fundamental difference is what divides non-traditional dwellings into those that
are protected and those that are not.  For example, a hotel room retains the same
rights of privacy from search and seizure as a residential home, but only as long
as the occupant continues to reside within its quarters.  After vacating such a
dwelling, it is no longer afforded the securities of the home since it no longer
harbors the particular intimacies of home life.  The same can be assumed of an
abandoned tent or trailer.  The prosecution could have successfully argued that
Mr. Barajas-Avalos harbored no immediate expectation of privacy to the trailer
in the context that the Fourth Amendment residence rule has been established.
Detective Olsen and Agent Poikey neither had the capacity to ascertain private
information about Mr. Barajas-Avalos nor about particular intimate activities
associated with home living through their impromptu search.

Oliver28 set the precedent that authorized the trespass of Detective
Olsen and Agent Poikey onto the property of Mr. Barajas Avalos without
infringing upon his Fourth Amendment rights.  Oliver re-enforced the ruling of
Hester v. United States,29 which had established the open fields doctrine.  The
Supreme Court reasoned that under this doctrine, a person cannot legitimately
have an expectation that open fields will be protected from warrantless
searches.  This was the primary doctrine used by the prosecution in order to
make their search of the area surrounding the travel trailer justifiable under the
Fourth Amendment.  It was also the main argument Mr. Barajas-Avalos
attempted to discredit while trying to find grounds for suppressing the evidence
against him.  Given the fact that the nature of Oliver is quite similar to that of
the Barajas-Avalos case, both involving secluded areas and no-trespassing
signs, the applicability of the precedent established in Oliver would prove
difficult to overcome.

The prosecution argued that the area in which Detective Olsen and
Agent Poikey searched while trespassing was not protected by the Fourth
Amendment.  In addition, they argued that the act of trespassing does not in

                                                     
28 Oliver, 466 U.S. at 170.
29 Hester v. United States, 265 U.S. 57 (1924).
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itself constitute an infringement of Mr. Barajas-Avalos Fourth Amendment
rights:

The law of trespass … forbids intrusions upon land that the
Fourth Amendment would not proscribe.  For trespass law
extends to instances where the exercise of the right to exclude
vindicates no legitimate privacy interest.  Thus, in the case of
open fields, the general rights of property protected by the
common law of trespass have little or no relevance to the
applicability of the Fourth Amendment.30

The prosecution claimed that since the area in question was not
residential, nor did it harbor any of the particularities that encompass residential
living or private life, there was no justifiable expectation of privacy on the
behalf of Mr. Barajas-Avalos.  The prosecution based this argument on the
absence of daily living supplies, such as electricity, clothing, and food, found in
the immediate area searched.  Given the nature of the structure which was
under surveillance and the items found within, the prosecution successfully
argued against the defense that the travel trailer, Quonset hut, and field
immediately surrounding the area harbored no information of intimate activity
associated with the home.  Therefore, the court ruled that the area did not merit
a reasonable expectation of privacy under Fourth Amendment protections.

Although the Court correctly followed the legal precedent established
in Oliver, its decision is problematic for three reasons.  First, while trespassing
does not necessarily constitute an infringement of Fourth Amendment privacy
protections, the no-trespassing sign located at the entrance of Mr. Barajas-
Avalos’ property led to a reasonable expectation of privacy.  The fact that the
sign was visible on the front gate leading to Mr. Barajas-Avalos’ property
would lead a normal individual to believe the owner expected a large degree of
privacy regardless of whether he was residing there or not.  Justice Warren
stated in his dissenting opinion in Oliver:

Most people do not object to strangers tramping through
woodland or over pasture or open range.  On the other hand,
intrusions into buildings, onto property fenced in a manner
manifestly designed to exclude intruders, or onto any private
property in defiance of actual notice to keep away is generally

                                                     
30 Barajas-Avalos, 359 F.3d at 1051.
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considered objectionable and under some circumstances
frightening.31

The sign certainly has much importance.  It is stated in the dissent in Barajas-
Avalos that, “a claim to privacy is therefore strengthened by the fact that the
claimant somehow manifested to other people his desire that they keep their
distance.” 32  The dissent also points out:

The Court surely must concede that one of the purposes of the
law of real property (and specifically the law of criminal
trespass) is to define and enforce privacy interests – to
empower some people to make whatever use they wish of
certain tracts of land without fear that other people will intrude
upon their activities.33

Although the act of trespass is separate from the privacy protections afforded
by the Constitution, the trespass in the case of Mr. Barajas-Avalos created a
domino effect.  Without having trespassed, the officers would not have been
able to enter the area surrounding the travel trailer, looked into its windows, or
made the initial observations leading to the warrant and ultimate arrest of Mr.
Barajas-Avalos.

Second, although the Court ruled that Detective Olsen and Agent
Poikey did not violate Mr. Barajas-Avalos’ constitutional right to privacy when
searching his property because the property was not used for residential
purposes, the officers could not have known that the property was not a place of
residence without trespassing first.  Katz reaffirms the idea that the Fourth
Amendment is intended to protect people, and not places, from unlawful
intrusions.  Mr. Barajas-Avalos had legal grounds to contend that as a person,
Detective Olsen and Agent Poikey impeded on his Fourth Amendment rights to
privacy through their unlawful trespass.  An average citizen would be charged
with a crime for ignoring a no-trespassing sign.  It seems only fair that
government officials should also have to follow the generally accepted legal
principles established by such a sign.34

An act of lawbreaking, such as the trespass by law enforcement, should
not be successively rewarded by allowing a defendant to be prosecuted with the
                                                     
31 Oliver, 466 U.S. at 191.
32 Id. at 193.
33 Id. at 190.
34 Id. at 194-95.
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evidence obtained during the unlawful behavior.  It was only following their
trespass that the officers were able to obtain enough information about the
property to be able to confirm that it was not being used as a residence.

Finally, while the facts in Barajas-Avalos are very similar to those of
Oliver, the application of the open fields doctrine in Oliver was erroneous.
Unlike the property in Hester, the case in which the open fields doctrine was
established, the properties in question in Oliver and Barajas-Avalos were both
fenced in, not visible to the public, and marked with no-trespassing signs.  It is
difficult to believe that the open fields doctrine was meant to be applied to land
that is secluded on private property and that, in addition to its no-trespassing
sign, has a locked gate at its entrance.  This application of the doctrine lacks
common sense.  The open fields doctrine should be applied to non-secluded
areas that can be seen from legally public vantage points.

Such an interpretation of the open fields doctrine is supported by the
case of Dow Chemical v. United States.35  The issue in this case was whether
photography taken from legally navigable airspace above the Dow Chemical
Factory violated the company’s trade secret protection and rights to privacy
protection.  The Supreme Court held that the particular aerial search that had
been conducted without a warrant was not prohibited by the Fourth
Amendment because it had been done legally and it was not uncommon for
cameras of that type to be used in planes by mapmakers.36  Had Detective Olsen
and Agent Poikey been able to make their observations by way of aerial
surveillance from the air, the situation would have been entirely different.
However, the officers did not gather their observations of Mr. Barajas-Avalos’
property using reasonable means.  By putting up fencing, a locked gate, and a
no-trespassing sign, Mr. Barajas-Avalos established an expectation of privacy
that could only be intruded upon by someone illegally trespassing onto his
property.  The fact that Detective Olsen and Agent Poikey were only able to
make their observations by trespassing onto private property seems to be a
contradiction to the very essence of the open fields logic and the Katz standard
for the reasonable expectation of privacy.

                                                     
35  Dow Chemical Co. v. United States, 476 U.S. 227 (1986).
36 Id.
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CONCLUSION

The Constitution has endowed its’ citizens with certain fundamental
rights.   As part of each American’s constitutional privileges, no court or law
enforcement official can abridge certain rights to persons, property, and effects,
as outlined in the Fourth Amendment. Various court proceedings have
addressed this issue and have brought light to the manner in which the
amendment is currently understood and executed. It has been clearly
established that activities occurring inside the home and circumstances in which
persons retain a reasonable expectation of privacy are protected from
governmental intrusion.  As stated in Justice Warren’s dissent in Oliver,
“Perhaps the most serious danger in the decision today is that, if the police are
permitted routinely to engage in such behavior, it will gradually become less
offensive to us all.” 37

Nevertheless, precedent has set limitations on that which is protected
by the Fourth Amendment.  While many non-traditional dwellings can
command the same constitutional protections as do traditional homes, these
protections cannot be extended to all potential dwellings, as this may set the
stage for a slippery slope effect on subsequent rulings.  Additionally, open
fields do not seem to be protected space under current legal standards, even
when external evidence might indicate a reasonable expectation of privacy.  For
this reason, the alleged intrusion upon the property of Mr. Barajas-Avalos was
not considered to be a violation of his Fourth Amendment constitutional
protections because the structure in which he claimed to be protected seemed
more comparable to an open field rather than a home.  Mr. Barajas-Avalos was
deemed to have no legitimate expectation of privacy under current legal
standards, and his conviction was rightfully affirmed under a strict application
of existing Supreme Court precedent.

However, careful consideration of the reasonable expectation of
privacy logic found it Katz, along with its admonition that the Fourth
Amendment protects persons rather than places, leads to a different possibility.
To reconcile these principles with Oliver, the Court could acknowledge that
while most owners of an open field do not have a reasonable expectation of
privacy, so of them actually do.  For instance, once who fences off his rural
property and clearly marks it with a legally significant “no trespassing” sign
could be the exception to the open fields logic (thus applicable to both Oliver

                                                     
37 Oliver, 466 U.S. at 197.
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and Barajas-Avalos).  In such a case, the subjective as well as objectively
reasonable expectation of privacy could be viewed as feasible.  Recognition of
such an exception to the open fields doctrine would not only preserve the logic
of the doctrine itself, but also respect the broader principles announced in Katz.

Had the Supreme Court not incorrectly applied the open fields doctrine
in Oliver, the Ninth Circuit may very well have decided that Mr. Barajas-
Avalos had a legitimate expectation of privacy in his travel trailer and that his
Fourth Amendment rights had been violated by Detective Olsen and Agent
Poikey’s warrantless search of his property.  If the Oliver case had been
decided differently, a more “reasonable” outcome for Mr. Barajas-Avalos could
have been appropriate as well.


